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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26CFR Part 1

(T.D. 8301]

RIN 1545-A191

Definition of Compensation

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to temporary
regulations.

SuUMMARY: This document contains
corrections to temporary regulations
relating to the scope and meaning of the
term “compensation” in section 414(s) of
the Internal Revenue Code of 1986.
FOR FURTHER INFORMATION CONTACT:
Marjorie Hoffman at 202-343-6954 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The temporary regulations which are
the subject of this correction amend the
Income Tax Regulations {26 CFR part 1)
under section 414(s) and under section
415(c)(3) of the Internal Revenue Code of
1986. These amendments conform the
regulations to section 1115 of the Tax

"Reform Act of 1986 (TRA 86} and
section 1011(j)(1) of the Technical and
Miscellaneous Revenue Act of 1988
(TAMRA).

Need for Correction

As published, temporary regulahons
contain errors which may prove to be
misleading and-are in need of
clarification.

Correction of Publication

Accordingly, the temporary
regulations published May 14, 1990 (55
FR 19875) FR Doc. 90-10967, is corrected
as follows: i

Paragraph 1. On page 19875, column 1,
the fifth line of the headings should be
corrected to read "RIN 1545-A070",

Par. 2. On page 19876, column 1, the
first line of the last paragraph in the
“Definitions of Total Compensation
Under Section 415(c){3)" portion of the
preamble, should be corrected to read
“Finally, § 1.415-2(d) has been".

Par. 3. On page 19877, column 3, the
fourth line under the “Effective Date of
These Temporary Regulations" portion
of the preamble, should be corrected to
read “beginning before May 14, 1990,".

§ 1.414(s)-1T [Corrected]

Par. 4. On page 19878, column 2, the
heading for § 1.414(s}-1T(c)(2) is
corrected to read “(2) Compensation
within the meaning of section 415(c)(3].”

Par. 5. On page 19878, column 3, the
second line of § 1.414(s)}-1T{(c){3} is
corrected to read “Under the safe-
harbor alternative”.

Par. 6. On page 19878, column 3, the
last sentence of § 1.414(8)-1T(c)(3) is
corrected to read “The compensation for
any relevant self-employed individuals
must be determined pursuant to the
rules in paragrpah (e)(1) of this section.”

Par. 7. On page 19879, column 3, the
thirteenth line from the end of
§ 1.414(s)}-1T{e)(1)(i) is corrected to read
“(as defined in paragraph (d){2)(ii) of
this",

Par. 8. On page 19879, column 3, lines
3 and 4 of § 1.414{s)~1T(g)(1) is corrected
to read “to years beginning on or after
January 1, 1987.”

Par. 9. On page 18879, column 3, a
comma should be added to the end of
line 2 of § 1.414(s)}-1T(g)(2) to read “For
years beginning before May 14, 1999,”.

§ 1.415-2 [Corrected]

Par. 10. On page 19880, column 3,
§ 1.415-2(d)(11)(i) should be corrected to
read "(i) Section 3121({a) wages. Wages
as defined in section’'3121(a), for

- purposes of calculating social security

taxes, but determined without regard to
the wage base limitation in section
3121(a)(1), the limitations on the
exclusions from wages in section
3121(a)(5) (C) and (D) for elective
contributions and payments by reason
of salary reduction agreements, the
special rules in section 3121(v}.
{(applicable to certain elective
contributions and nonqualified deferred
compensation}, any rules that limit
covered employment based on the type
or location of an employee’s employer,

and any rules that Ilmlt the
remuneration included in wages based
on familial relationship or based on the
nature or location of the employment or
the services performed (such as the
exceptions to the definition of
employment in section 3121(b) (1)
through (20}).”

Par. 11. On page 19881, column 1, the
signature block should also have
reflected that “Kenneth W. Gideon,
Assistant Secretary of the Treasury”
also signed the document
Dale D. Goode,

Federal Register Liaison Ofﬁcer, Assistent
Chief Counsel (Corporate).

[FR Doc. 90-14425 Filed 8-21-90; 8:45 am]
BILLING CODE 4830-01-M :

DEPARTMENT OF TRANSPORTATION

Coast Guard

- 33 CFR Part 165

(COTP Grand Haven Regulation 90-03]

Safety Zone Regulations; Muskegon
Lake, Muskegon, Ml

AGENCY: Coast Guard, DOT.
AcTION: Emergency rule.

SUMMARY: The Coast Guard is
establishing a safety zone on Muskegon
Lake, Muskegon, MI, to protect the
safety of life and property on the water

- during the Muskegon Lake Offshore Run

on 24 June 1990.

EFFECTIVE DATE: This regulation
becomes effective at 10:30 a.m. (e.d.s.t.)
on 24 June 1990 and will terminate at 4
p.m. (e.d.s.t.) on 24 June 1990.

FOR FURTHER INFORMATION CONTACT:

John R. Allyn, Radarman First Class,
U.S. Coast Guard Group, 650 Harbor
Ave., Grand Haven, MI 49417, (616) 847-
4500.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, a Notice
of Proposed Rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Publishing a NPRM and
delaying its effective date would be
contrary to the public interest since
immediate action is needed to preclude
damage to vessels and equipment or
injury to perople in the vicinity.
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Drafting Information

The drafters of this regulaiton are
John R. Allyn, Radarman First Class,
U.S. Coast Guard Group Grand Haven
and M. Eric Reeves, Lieutenant ‘
Commander, U.S..Coast Guard, Project
- Attorney, Ninth Coast Guard District

. Legal Office.

Discussion of Regulation

The circumstances requiring this
regulation result from a high-speed
power boat race which will be
conducted on Muskegon Lake, '

 Muskegon, MI. during this time. The
safety.zone is'needed to ensure the
protection of life and property during the.
high-speed power boat race.

This regulation is issued pursuant to
33 U.S.C. 1225 and all 1231 as set out in
the authority citation for all of part 165,

Federal_ism

" This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order-
12612, and it has been determined that
this rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federahsm
Assessment.

Economic Assessment and Cernﬁcalton

These regulatxons are considered to

be non-major under Executive Order

" 12291 on Federal Regulations and -

* nonsignificant under Department of -

- . Transportation regulatory policies and
procedures (44 FR 11034; February 28,

" 1979). Because of the short duration of _

- these regulations, their economic impact

has been found to be so minimal that a -

full regulatory evaluatlon is .
_unnécessary. This event will draw &-
‘large number of spéctator craft into the’
.. area for the duration of the event. This _
" should have a favorable impact on

-commercial facilities providing services

to the spectators. Any impact on’

B -commercial traffic in the area will be’

v neghgnble
" ’Since'the impact of these regulatnons
is expected to be minimal, the Coast °

\Guard certifies that they will nothave a ’

significant economic impactona .
‘ Asubstantlal number of small entmes

" List of Sub]ects in 33 CFR Part 165

Harbors, Marine. safety. Navigition - -

. (water), Secunty measures, Vessels. .
Waterways. . oA .

‘Regulation LT
I consideration of the foregoing,”
- subpart C of part 165 of-tifle 33, Code of

. Federal Regulations, is amended as .
follows:

PART 165—[AMENDED]
1. The authonty citation for part 165

. continues to read as follows:

Patrol Commander™, Operators of -

Authority 33 U.S.C. 1225 and 1231; 50 U.S.C.
191; 49 CFR 1.46 and 33 CFR 1.05-1(g), 6.04-1,
6.04-6, and 160.5. .

2. A new § 165.T0912 is added to read
as follows:

§ 165.T0912 Safety Zone: Muskegon Lake,
Muskegon, Mi.

(a) Location. The following area is a
safety zone: Muskegon Lake in its

- entirety. -

(b) Effective date. This regulation will
become effective at 10:30 a.m. (e.d.s.t.}
24 June 1990, and terminate at 4 p.m.
(e.d.s.t.} 24 June 1990.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of this
part, entry into this zone is prohibited, -
except when expressly authorized by
the Coast Guard Patrol Commander
(Commanding Officer, U.S. Coast Guard:
Station Grand Haven, M1.)

(2) The Coast Guard will Patrol the
Safety zone under the direction of a
designated Coast Guard Patro}
Commander. The Patrol Commander
may be contacted on channel 16 (156.8 -
MHZ) by the call sign “Coast Guard .

vessels, not participating in the event, -
desiring to transit the regulated area, -

*. may do so only with prior.approval of- - -

the Patrol Commander and when so

" directed by that officer. Transiting * -’

" vessels will be operated at bare

steerageway, and will exercise a high

" degree of caution in the area. -

".(3) The Patrol Commander may direct- ..

' vthe, anchoring, mooring or movement of _

" any boat or vessel within the regulated
area. A succession of sharp, short

‘signals by whistle or horn from vessels
. patrolling the area, under the direction

of the Coast Guard Patrol Commander,
shall serve as a signal to stop. Vessels
so signaled shall stop and shall comply
with the orders of the Patrol

. Commander. Failure to do so may result
1in expulsion.from the area, citation for_

. failure to comply, or both.-

- (4) The Patrol Commander may -

.restrict vessel operation within- the
- iregulated area .to'vessels-having ..
-~ particular operating characteristics. - -

(5).The Patrol Commander may-
terminate the marine event or the .

-operation of any vessel at any time-it is
-, deemed necessary for the protection of
- . life and property. .

Dated: ]une? 1990.

"¢ Lo L Mizell, "

""Coinmander, U.S. Coast Guard, Captam of the

- Port, Grand Haven, MI.
{FR Doc. 80-14452 Filed 6-21-90; 8:45 am}
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

[AD~-FRL-3727-3]
40 CFR Part 60

Standards of Pertormance for New
Stationary Sources; Test Methods

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: Method 21 applies to the
determination of volatile organic
compounds (VOC) leaks from process
equipment such as valves, flanges and
connections, pumps and compressors,
and pressure relief devices. Since

. Method 21 was promulgated in 1983,

several deficiencies in the method that
could lead to inconsistencies in the
determination of VOC leaks from such
devices have come to the attention of
EPA in the form of questions as to the
proper application of the method. On

" . May 30, 1989, EPA proposed appropriate

additions and revisions to Method 21 to
alleviate any deficiencies (54 FR 22920).

" .. This action promulgates those addmons
. 'and revisions. . ,

DATEs Effectlve Date June 22, 1990.

Judicial Review. Under section
307(b)l1) of the Clean Air Act, judicial .

review of the actions taken by this

notice is available only by the filingofa -
petition for review in the U.S. Court of
Appeals for the District of Columbia
Circuit within 60 days of today's -
publication of this notice. Under section
307(b)(2} of the Clean Air Act, the
requirements that are the subject of
today's notice may not be challenged -
later in civil or criminal proceedings
brought by EPA to enforce these
requirements.

ADDRESSES: Docket. A docket, number

" A-88-29, containing: information -
" considered by EPA in development of
.. the promulgated rulemaking is available
“for public inspection between 8 a.m. and

4 p.m., Monday, through Friday, at EPA’s

. Air Docket Section (LE-131), room M-

1500, First Floor, Waterside Mall, 401 M
Street SW., Washington, DC 20460. A
reasonable fee may be charged for
copying. - : 4 co
FOR FURTHER INFORMATION CONTACT:. |
William Grimley or Roger T. Shigehara, -

- Emission' Méasurement Branch (MD-19),
- Technical Support Division, U.S.

Environmental Protection Agency,
Research Triangle Park, North Carolina
27711, telephone (919) 541-2237.
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SUPPLEMENTARY INFORMATION:
I. The Rulemsking

Section 2.4 is being revised to remove
a description of the leak determination
procedure, which is already given, and
more properly belongs in section 4.3.2.
The example of an acceptable increase
in surface concentration versus local
concentration is incorrect, and is being
removed, as all existing regulatory
subparts state that any reading less than
500 ppm constitutes “no detectable
emissions.” The definition is now
expressed in terms of the instrument
readability specification.

Section 3.1.1{b) is being revised
because it is important to call attention
to the possibility that the leak definition
concentration may be beyond the linear
response range of some instruments for
some VOC. This potential problem is not
identified by the existing calibration
procedure, which specifies a single
upscale VOC calibration gas. An
argument could be made that a
multipoint calibration should, therefore,
be required. However, adding that
requirement would increase the

- method'’s performance burden and cost.

Section 3.1.1(c) is being revised in -
consideration of existing regulatory:
subparts, where the intention is for the
readability to be to the nearest 500 ppm.
Since the leak definition in existing
subparts is 10,000 ppm, the nearest 500
ppm represents +2.5 percent, not 5

_percent.

Section 3.1.1(d) is being revised to
prevent any flow interruption from
occurring, such as could occur if a
manually operated device was used for
a pump. The minimum flow rate
specification of 0.50 liter per minute is
reduced to 0.10 liter per minute to
prevent the exclusion of some
instruments that do meet the response
time specification and could be
acceptable if this change was made. The
flow rate specification has been
qualified as to where, and under what
conditions, it applies in order to prevent

. misunderstandings that it might apply at
the instrument detector, or with no flow
restriction in the probe. The upper flow
limit specification of 3.0 liters per minute
is retained because some upper limit on
flow rate is required to prevent dilution
of any leaking VOC to a concentration
below the definition of a teak.- -

Section 3.1.1(e} is being revised in
consideration of comments that have
been made to EPA that the existing
wording in not clear and should be more

" specific. In addition, it has been

reported that inexperienced sampling .
personnel have been observed to use a
portable flame ionization analyzer with
the exhaust flame arrestor net replaced
after removal forcleaning.

Section 3.1.1(f) is being added to
emphasize that the instrument is meant
to sample a discrete area. Some probes
have been observed to have a relatively
large inlet area. The addition is
necessary 8o as to provide as much
consistency in the identification of leaks
as in reasonably possible. All
measurements made by EPA in support
of its VOC-leaks regulatory
development activities have been made
with probes not over ‘/4 in. in outside
diameter.

Section 3.1.2(a) is being revised to
include a procedure that is needed for
those instances where an instrument is
not available that meets the response
factor criteria when calibrated with the
specified (in regulation) VOC calibration
gas. The new procedure should meet the
spirit of existing VOC-leak regulations.

Finally, section 3.1.2(b} is being
revised by replacing the word '
“configuration” with all of the items of
sampling equipment that might be
between the probe tip and the detector
during testing.

This rulemaking does not impose
emission measurement requirements -
beyond those specified in the current
regulations, nor does it change any
emission standard. Rather, the
rulemaking would simply add methods
for the achievement of emission testing
requirements that would apply
irrespective of this rulemaking.

IL. Public Participation

The proposed amendment to-40 CFR
part 60 that contained proposed
revisions-and additions to Method 21
was published in the Federal Register on
May 30, 1989 (54 FR 22920). Public
comments were solicited at the time of
proposal. To provide interested persons
the opportunity for oral presentation of
data, views, or arguments concerning
the proposed action, a public hearing

.was scheduled for July 14, 1989

beginning at 10 a.m., but was not held
because no one requested to speak. The
public comment period was from May
30, 1989 to August 14, 1989. Two
comment letters were received that
contained comments concerning the
proposed methods. The comments were
supportive of the proposed additions
and revisions, with one exception. That
comment has been carefully considered,
but no changes were made to the
proposed rulemaking.

IiL. Comments and Changes to the
Proposed Standards

Two comment letters were received
from synthetic organic chemical

manufacturers on the proposed methods.

All but one of the comments therein’

were statements to the effect that the

commenter agreed with the proposed
additions and revisions. The one
exception stated that the commenter did
not agree that an electrically driven
pump should be required in section
3.1.1(d).

The EPA believes it is necessary to
specify that an electrically driven pump
be used in order to eliminate any
potential for imprecise results due to
variations or interruptions in sample
flow arising from the use of a hand
operated squeeze pump. It may be
possible for a given person to use a
hand operated pump satisfactorily, but
EPA believes that technique is too prone
to operator fatigue over the course of an
extensive leak survey to permit its use
in a reference method, and is, thercfore,
not making any change in the
requirement for an electrically driven
pump.

IV. Administrative

The docket is an organized and
complete file of all the information
considered by EPA in the development
of this rulemaking. The docket is a
dynamic file, since material is added
throughout the rulemaking development.
The docketing system is intended to
allow members of the public and
industries involved to identify readily
and locate documents so that they can
effectively participate in the rulemaking
process. Along with the statement of
basis and purpose of the proposed and
promulgated standards, and EPA
responses to significant comments, the
contents of the docket, except for
interagency review materials, will serve
as the record in case of judicial review
[Clean Air Act, section 307(d)(7}{A}].

Under Executive Order 12291, EPA is

required to judge whether a regulation is

a “major rule” and, therefore, subject to
the requirements of a regulatory impact
analysis. The Agency has determined
that this regulation would result in none
of the adverse economic effects set forth

_in section 1 of the Order as grounds for

finding a regulation to be a “major rule.”
The rulemaking does not impose
emigsion measurement requirements
beyond those specified in the current
regulations, but instead, provides
methods for performing emission
measurement requirements that would
apply irrespective of this rulemaking.
The Agency has, therefore, concluded
that this regulation is not a “major rule”
under Executive Order 12291.

The Regulatory Flexibility Act (RFA)
«of 1980 requires the identification of
potentially adverse impacts of Federal

-regulations upon small business entities.

The Act specifically requires the
completion of an RFA in those instances
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where small business impacts are
possible. Because these standards
impose no adverse economic impacts,
an RFA has not been conducted.

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that the
promulgated rule will not have any
economic impact on small entities,
because the rule does not add either to
the existing requirement for flow rate -
measurements, or increase their
associated performance cost.

This regulation was submitted to the
Office of Management and Budget
(OMB) for review as required by
Executive Order 12291. Any written
comments from OMB and any written
EPA responses are in the docket.

List of Subjects in 40 CFR Part 60

Air pollution control, :
Intergovernmental relations, Synthetic
Organic Chemicals Manufacturing
Industry, Reporting and recordkeeping
requirements.

Dated: June 7, 1990.
William K. Reilly,
Administrator.

Method 21, appendix A of 40 CFR part
60 is amended as follows:

1. The Authority for 40 CFR part 60
continues to read as follows:

Authority: Sections 101, 111, 114, 116, and
301 of the Clean Air Act, as amended (42"
U.S.C. 7401, 7411, 7414, 7418, 7601).

Appendix A—{Amended]

2. By revising section 2.4 to read as
follows: '

2.4 No Detectable Emission. Any VOC
concentration at a potential leak source
(adjusted for local VOC ambient
concentration) that is less than a value
corresponding to the instrument readability
specification of section 3.1.1(c) indicates that
a leak is not present. ‘

3. By revising section 3.1.1 (b}, (c), (d),
and (e) and adding (f) to read as follows:

311 Specifications.

- * * * *

" (b) Both the linear response range and the
measurable range of the instrument for each
of the VOC to be measured. and for the VOC
calibration gas that 1s used for calibration,
shall encompass the leak definition
concentration specified in the regulation. A
dilution probe assembly-may be used to bring
the VOC concentration within both ranges;
however, the specifications for instrument
response time and sample probe diameter
shall still be met. .

- (c) The scale of the instrument meter shall
be readable to 1-2.5 percent of the specified
leak definition concentration when
-performing a no detectable emission survey.

(d) The instrument shall be equipped with
an electrically driven pump to insure thata

sample is provided to the detector at a .

.constant flow rate. The nominal sample flow .

rate, as measured at the sample probe tip,
shall be 0.10 to 3.0 liters per minute when the

probe is fitted with a glass wool plug or filter

that may be used to prevent plugging of the
instrument.

(e) The instrument shall be intrinsically
safe as defined by the applicable U.S.A.
standards (e.g.. National Electric Code by the
National Fire Prevention Association) for
operation in any explosive atmospheres that
may be encountered in its use. The
instrument shall, at a minimum, be
intrinsically safe for Class 1, Division 1
conditions, and Class 2, Division 1
conditions, as defined by the example Code.
The instrument shall not be operated with
any safety device, such as an exhaust flame
arrestor, removed.

(f) The instrument shall be equipped with a
probe or probe extension for sampling not to
exceed % in. in outside diameter, with a
single end opening for admission of sample.

4, By revising section 3.1.2 (a) and (b)
to read as follows:

3.1.2 Performance Criteria.

(a) The instrument response factors for
each of the VOC to be measured shall be less
than 10. When no instrument is available that
meets this specification when calibrated with
the reference VOC specified in the applicable
regulation, the available instrument may be
calibrated with one of the VOC to be
measured, or any other VOC, so long as the
instrument then has a response factor of less
than 10 for each of the VOC to be measured.

(b) The instrument response time shall be
equal to or less than 30 seconds. The
instrument pump, dilution probe (if any),
sample probe, and probe filter, that will be
used during testing, shall all be in place
during the response time determination.

* * L ] w *

(FR Doc. 90-13845 Filed 6-21-90; 8:45 am]
BILLING CODE 6560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
{FCC 90-215]
Administrative Practice and Procedure

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Order amends § 1.80 of

the Commission's rules to codify recent "

amendments to section 503(b)(2) of the
Communications Act of 1934, as '

-amended, 47 U.S.C. 503(b)(2). The

amendments reflect increased forfeiture
amounts for violations of the
Communications Act or Commission
rules. - ’

_ EFFECTIVE DATE: December 19,1989.

ADDRESSES;'Féderal Communications
Commission, 1919 M Street, NW., .

. Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Linda Blair, Office of General Counsel,
(202) 254-6530.

SUPPLEMENTARY INFORMATION: The
Commission adopted on June 1, 1990,
and released on June 18, 1990, the ,
following Order amending § 1.80 of the .
Commission’s rules, 47 CFR 1.80. These
amendments reflect increases in the
forfeiture amounts for violations of the
Communications Act or Commission
rules.

Order

Adopted: June 1, 1990; Released: June 18,
1990.

In the Matter of amendment of § 1.80 of the
Commission's Rules to Modify Forfeiture
Provisions.

1. Congress recently amended section
503(b)(2) of the Communications Act of
1934, as amended, 47 U.S.C. 503(b)(2),
which governs forfeitures that can be
imposed by the Commission.! By this
Order we amend § 1.80 of our rules, 47
CFR 1.80, to reflect the amended statute.

2. Under the amended statute, if the
entity subject to forfeiture penalty is a
broadcast station licensee or permittee,
a cable television operator, or an
applicant for any broadcast or cable
television operator license, permit,
certificate, or other instrument of
authorization issued by the Commission,
the Commission may assess up to

" $25,000 per violation or each day of a-

continuing violation, provided that the
total amount assessed for a continuing
violation may not exceed $250,000 for
any single act or failure to act. If the
entity subject to forfeiture penalty is a
common carrier subject to the provisions
of the Communications Act or an
applicant for any common carrier
license, permit, certificate, or other
instrument of authorization issued by

- the Commission, the Commission may
- assess up to $100,000 for each violation

or each day of a continuing violation,
provided that the total amount assessed
for a continuing violation may.not
exceed $1,000,000 for any single act or .
failure to act. In the case of any other
entity subject to forfeiture penalty, the
Commission may assess up to $10,000
for each violation or each day of a

- continuing vielation, provided that the

total amount assessed for a continuing

- violation may not exceed $75,000 for any

single act or failure to act. .
3. The changes to §1.80 adopted
herein merely codify in our rules recent

. amendments to 47 U.S.C. 503(b)(2).

Therefore, the Commission for good

“1 Pub. L. No. 101-239, 135 Cong. Rec. H9343 (daily
ed. Nov. 21, 1988), signed Into law December 19,
1989 (to be'cogliﬁcd.at 47 U.S.C. 503(b){2)).
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cause finds that compliance with the
notice and comment and effective date
provisions of the Administrative
Procedure Act is unnecessary. See 5
U.S.C. 553(b)(B), 553(d)}{3).

4. Accordingly, pursuant to sections
4(i), 303(r) and 503(b){2) of the '
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r) and
503(b)(2) It is ordered, That 47 CFR 1.80
is amended, effective December 19, 1989,
asg set forth below.

List of Subjects in 47 CFR Part 1

Administrative practice and
procédure, Penalties.

Federal Communications Commlssmn
Donna R. Searcy,
Secretary.

Rule Changes

. Title 47 of the Code of Federal
Regulations, part 1, is amended to read
as follows:

PART 1—PRACTICE AND PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082,
as amended; 47 U.S.C. 154, 303: Implement, 5
U.S.C. 552, unless otherwise noted.

2. Section 1.80 is amended by
removing in the sentence immediately
following paragraph (a)(4) the phrase
*(b)(1) and {b)(2)” and adding in lieu
thereof the phrase “[b)(l] (b}(2), and
(b)(3).” -

3. Section 1.80 is amended by revising
‘paragraphs (b})(1) and (b)(2), .
redesignating paragraph (b)(3) as (b}(4)
and adding a new paragraph (b)(3) to be
followed by the note currently following
paragraph (b}(2) to read as follows:

§ 1.80 Forfeiture proceedings.

* * * * *

(b} Limits on the amount of forfeiture
assessed, (1) If the violator is a
broadcast station licensee or perm1ttee,
a cable television operator, or an
applicant for any broadcast or cable
television operator license, permit,
certificate, or other instrument of
authorization issued by the Commission,
except as otherwise noted in this - -
paragraph, the forfeiture penalty
determined under this section shall.not .
exceed $25,000 for each violation or
each day of a continuing violation,
except that the amount assessed for any
continuing violation shall not exceed a
total of $250,000 for any single act or
failure to act described in paragraph (a)
of this section. There is no limit on
forfeiture assessments for EEQ
violations by cable operators that occur
after notification by the Commission of

a potential violation. See section
634(f)(2) of the Communications Act.

(2) If the violator is a common carrier
subject to the provisions of the
Communications Act or an applicant for
any common carrier license, permit,
certificate, or other instrument of
authorization issued by the Commission,
the amount of any forfeiture penalty
determined under this section shall not
exceed $100,000 for each violation or
each day of a continuing violation,
except that the amount assessed for any
continuing violation shall not exceed a
total of $1,000,000 for any single act or
failure to act described in paragraph (a)
of this section.

{3) In any case not covered in
paragraph (b)(1) or (b}{2) above, the
amount of any forfeiture penalty
determined under this section shall not
exceed $10,000 for each violation or
each day of a continuing violation,
except that the amount assessed for any
continuing violation shall not exceed a
total of $75,000 for any single act or
failure to act described in paragraph (a)
of this section.

* * * * *

4. Section 1.80 is amended by revising

paragraph (j) to read as follows:

§ 1.80 Forfeiture proceedlngs
* * * *

1] Effectlve date. Amendments to
paragraph (b) of this section '
implementing Pub. L. No. 101-239 are

" effective December 19, 1989.

[FR Doc. 90-14487 Filed 6-21-90; 8:45 am)
BILLING CODE 6712-01-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Part 383
RIN 2125-AC58

Commercial Driver Testmg and
Licensing Standards; Driving Record
Prerequisites for Waiver of Skills Test

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule; techmcal
amendment

“SUMMARY: This techmcal amendment
- corrects two of the driving record

requirements which a State must impose
on a commercial driver's license (CDL)
applicant before waiving the driving
skills test. First, an applicant must
certify that, during the two-year period
immediately prior to applying for a CDL,
he/she has not had more than one
conviction for a serious traffic violation
committed in any type of motor vehicle.

Second, for the same period, the
applicant must certify that he/she has
not had any conviction for an accident-
related violation of State or local traffic
laws, and has no record of an accident
in which he/she was at fault. All other
driving record prerequisites to the

substitute for driving skills tests in 49

CFR 383.77 remain without correction.
EFFECTIVE DATE: June 22, 1990.

FOR FURTHER INFORMATION CONTACT:
Mr. Neil E. Moyer, Office of Motor
Carrier Standards, (202) 366-5844, or Mr.
Paul L. Brennan, Office of Chief Counsel,
(202) 366-1350, Federal Highway
Administration, 400 Seventh Street SW.,
Washington, DC 20590. Office hours are
from 7:45 a.m. to 4:15 p.m., e.t., Monday
through Friday, except legal holidays.

SUPPLEMENTARY INFORMATION: 49 CFR
383.77 allows States to waive the CDL
driving skills test for applicants who -
meet certain driving record prerequisites
and possess either a minimum level of
driving experience, or evidence of prior
classified testing, in a representative
commercial motor vehicle (CMV). To
fulfill the driving record prerequisites of
§ 383.77(a) as presently codified, an
applicant must certify that, during the
two-year period immediately prior to
applying for a CDL, he/she has not
had—

(1) More than one license;.

(2) Any license suspended, revoked,
or cancelled;

(3) Any convictions for any type of

.motor vehicle for the disqualification

offenses contained in § 383.51; and

(4) Any traffic-accident related
violation of motor vehicle traffic control
laws, nor any record of an accident in
which he/she was at fault.

Under paragraph (3) above, “the
disqualification offenses contained in
§ 383.51" include two distinct categories
of infractions. The first category, defined
in § 383.51(b), consists of driving under
the influence of alcohol or drugs, leaving
the scene of an accident, and
committing a felony involving a CMV. A
single conviction for an offense in this
first category results in disqualification
of the driver for a period of one year or
more, and clearly obviates any
possibility of exempting the driver from
skills testing if he or she applies for a
CDL within two years from the date of
conviction. Since there is no ambiguity
regarding the effect of a single offense in
this first category on the State's ability
to waive skills testing, this technical
amendment retains the provision of
paragraph (3)-above, but with specific -
reference to driving under the influence,
leaving the scene of an accident, and
commission of a felony. :
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The second category of offenses
includes the “serious traffic violations”
for which § 383.5 provides the definition
and § 383.51(c) prescribes the penalties.
Disqualification of 60 or 120 days results
from two or three convictions,
respectively, for serious traffic
violations within a three-year period.
Thus, for this second category, the
*disqualification offense” is two or more
convictions, not the single conviction
implied by paragraph (3) above. This
technical amendment resolves this
internal contradiction for offenses in the
second category by creating a new
paragraph (4) in § 383.77(a), stating that
the driver applicant must not have had
more than one conviction for serious
traffic violations in the two years prior
to applying for the CDL.

With the insertion of a new paragraph
(4) in § 383.77(a), paragraph (4) above
becomes new paragraph (5). As
presently codified, the paragraph
contains an error in that it requires the
applicant to certify he/she has not had a
violation of traffic control laws. In
addition to the renumbering, this
technical amendment changes the
wording of the paragraph to read
conviction. .

The following is a summary of the
structure of § 383.77(a) as revised by this
technical amendment. To be eligible for
possible waiver of the CDL skills test,
an applicant must certify that, during the
two-year period immediately prior to
applying for a CDL, he/she has not had:

{1) More than one license [paragraph
unchanged};

{2) Any license suspended, revoked,
or cancelled [paragraph unchanged];

.(3) Any convictions for any type of
motor vehicle for the disqualifying
offenses contained in § 383.51(b)(2)
[paragraph revised to apply only to
driving under the influence, leaving the
scene of an accident, or commission of a
felony];

(4) More than one conviction for any
type of motor vehicle for serious traffic
violations [new paragraph dealing solely
with serious traffic violations as defined
in § 383.5); and

(5) Any conviction for a traffic control
violation (other than a parking violation)
arising in connection with any traffic
accident, nor any record of an accident
in which he/she was at fault. [New
paragraph renumbering and correcting
§.383.77(a)(4) as presently codified.

The FHWA has determined that this
document does not contain a major rule
under Executive Order 12291 or a
significant regulation under the
regulatory policies and procedures of
the Department of Transportation. The
amendment in this document is
technical in nature and needed solely to

correct existing regulations. For these -
reasons and since this rule imposes no
additional burdens on the States or
other Federal agencies, the FHWA finds
good cause to make this regulation final
without prior notice and. opportunity for
comments and without a 30-day delay in

" effective date under the Administrative

Procedure Act. For the same reasons,-
notice and opportunity for comment are
not required under the regulatory
policies and procedures of the
Department of Transportation because it
is not anticipated that such action would
result in the receipt of useful
information. -

Since the changes in this document
are technical in nature, the anticipated
economic impact, if any, is minimal.
Therefore, a full regulatory evaluation is
not required. For the above reasons and
under the criteria of the Regulatory
Flexibility Act, the FHWA certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities.

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

The regulatory information number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross reference
this action with the Unified Agenda.

List of Subjects in 49 CFR Part 383

Commercial driver’s license

documents, Commercial motor vehicles,
Highways and roads, Motor carriers
licensing and testing procedures, Motor
vehicle safety.
(Catalog of Federal Domestic Assistance
Program Number 20,217, Motor Carrier
Safety) .

Issued on: June 14, 1990.

T.D. Larson,
Administrator.

In consideration of the foregoing, the
FHWA hereby amends title 49, Code of
Federal Regulations, chapter III,
subchapter B, part 383, as set forth
below.

PART 383—COMMERCIAL DRIVER'S
LICENSE STANDARDS; '
REQUIREMENTS AND PENALTIES

1. The authority citation for 49 CFR
part 383 continues to read as follows:

Autherity: Title XII of Pub. L. 99-570, 100
Stat, 3207-170; 49 U.S.C. 3102; 49 U.S.C. App.
2505; 49 CFR 1.48.

2. Section 383.77 is amended by
revising paragraph (a) to read as
follows: :

§383.77 Substitute for driving skills tests.
* * T * *

(a) An applicant must certify that,
during the two-year period immediately .
prior to applying for a CDL, he/she:

(1) Has not had more than one license
(except in the instances specified in
§ 383.21(b)); '

(2) Has not had any license
suspended, revoked, or canceled;

(3) Has not had any convictions for
any type of motor vehicle for the
disqualifying offenses contained in
§ 383.51(b)(2);

(4) Has not had more than one
conviction for any type of motor vehicle
for serious traffic violations; and

(5) Has not had any conviction for a
violation of State or local law relating to
motor vehicle traffic control (other than
a parking violation) arising in o
connection with any traffic accident,
and has no record of an accident’in
which he/she was at fault; and
{FR Doc. 9014534 Filed 6-21~90; 8:45 am]
BILLING CODE 4910-22-M

National Highway Traffic Safety
Administration

49 CFR Part 544
[Docket No. T86-01: Notice 10]

[RIN: 2127-AC32]

Motor Vehicle Theft Prevention; -
Reporting Requirements for Motor
Vehicle Rental and Leasing Companies

AGENCY: National Highway Traffic
Safety Administration (NHTSA). DOT.

ACTION: Final rule."

SUMMARY: This final rule marks the
culmination of a four year effort by this
agency to obtain the information
necessary to implement authority for
exempting a substantial number of self-
insured motor vehicle rental and leasing
companies form a statutory requirement
to file annual theft data reports. To date,
all self-insured rental and leasing
companies with fleets of 20 or more
motor vehicles have been required to
file reports. Henceforth, theft reports
will be required from qnly those rental
and leasing companies (including -
franchisees and licensees) which have
combined fleets of 50,000 or more
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vehicles. This change reduces the
number of covered companies to fewer
than two dozen.

The agency has taken this action after
making two statutorily-specified
determinations. First, NHTSA has
determined that for those companies
with combined fleets of fewer than
50,000 vehicles, the cost of preparing
and furnishing such reports is excessive
in relation to the size of the business of
the insurer. Second, NHTSA has
determined that reports from the largest
rental and leasing companies would
provide the agency with a
representative sampling of the theft
experience of rental and leasing
companies.

EFFECTIVE DATE: This final rule is
effective on July 23, 1990.

FOR FURTHER INFORMATION CONTACT:
Ms. Barbara Gray, Office of Market
Incentives, NHTSA, 400 Seventh Street,
SW., Washington, DC 20590. Ms. Gray’s
phone number is (202) 366—4808.

SUPPLEMENTARY INFORMAT!ION:

Background

The Motor Vehicle Theft Law
Enforcement Act of 1984 (Pub. L. 98-547;
Theft Act) added title VI to the Motor
Vehicle Information and Cost Savings
act (15 U.S.C. 2021 et seq.; Cost Savings
Act). Section 612 of the Cost Savings Act
requires insurers to submit annual
reports to NHTSA regarding a number
of theft-related matters. As set forth in
section 612(a)(2) of the Cost Savings
Act, the reports are to include theft and
recovery data, the rating rules and plans

_ used by insurers to establish premiums
for comprehensive insurance coverage
for motor vehicles, and actions taken to
reduce premiums, among other
information.

In addition to including companies
that issue insurance policies, the term
“insurers” is defined in section 612 to
include certain self-insurers, i.e., any
person who has a fleet of 20 or more
motor vehicles (other than any
governmental entity) which are used
primarily for rental or lease and which
are not covered by theft insurance
policies issued by insurers of passenger
motor vehicles. (Section 612(a)(3)). The
agency estimates that about 4,000 rental
and leasing companies are "insurers”
under this definition and are therefore
required to file annual reports.

Section 612(a)(4) authorizes the
agency to exempt certain insurers from
submitting the reports, if the agency
determines that:

(1) The cost of preparing and
furnishing such reports is excessive in
relation to the size of the business of the
insurer, and

(2) The insurer’s report will not
significantly contribute to carrying out
the purposes of title IV.

The purpose of this notice is in effect
to grant a class exemption to all .
companies that rent or lease fewer than
50,000 vehicles. This notice concludes a
rulemaking proceeding begun with the
issuance of a notice of proposed
rulemaking on February 3, 1989 {54 FR
5519). NHTSA believes that reports form
a representative sample of rental and
leasing companies will provide the
agency with the necessary information
to allow it to fulfill all its obligations
under title VI of the Cost Savings Act.
NHTSA concludes that reports by many
smaller rental and leasing companies do
not significantly contribute to carrying
out title VI, and that exempting such
companies will relieve an unnecessary
burden on the vast majority of the
companies presently subject to the
reporting requirements.

When it issued the initial regulations
under title VI, NHTSA did not have
sufficient information to allow it to
make the first determination in section
612(a)(4), i.e., a determination that the
cost of preparing and furnishing such
reports is excessive in relation to the
size of the business of the insurer.
Absent such information, NHTSA was
unable to exempt rental and leasing
companies from the reporting
requirements. Therefore, in a final rule
published on January 2, 1987 (52 FR 59),
NHTSA required each rental and leasing
company which fell within the definition
of “insurer” to file an annual report with
the agency. In the preamble to the ifnal
rule, the agency stated that it would
consider individual requests for
exemption from smaller rental and
leasing companies, as long as they
provided information that would enable
the agency to make a determination
under section 612(a)(4) that the cost of
preparing and furnishing the reports is
excessive in relation to the size of the
insurer’s business.

The agency received approximately
150 petitions for exemption for the
October 25, 1987 reporting period. Many
of the petitioners requested that their -
petitions be made applicable to
subsequent years. Those petitions from
smaller, independent rental and leasing
companies were granted, but petitions
from large, nation-wide rental and
leasing companies and their franchisees
or licensees were denied.

Subsequent to the issuance of the
January 1987 rule, the agency obtained
information on the size of the fleets of
rental and leasing companies and the
market share for these companies. This
information was obtained from the
“Automotive Fleet Magazine” (for both

rental and leasing companies) and
“Travel Trade Business Travel News”
(for rental companies only). These
publications publish annual tabulations
of the data which the motor vehicle 4
rental and leasing companies voluntarily
supply to them. Within the rental and
leasing community, both publications
are regarded as the most accurate data
sources available for those businesses.
NHTSA tentatively concluded that these
sources are sufficiently accurate to
determine which rental and leasing
companies should be exempted from the
theft reporting requirements.

Notice of Proposed Rulemaking

Using these data from the trade
publications, the agency published a
notice of proposed rulemaking (NPRM}
(54 FR 5519, February 3, 1989) that
explained how the agency proposed to
make the statutory determinations that
would exempt most self-insured rental
and leasing companies from reporting.
In the NPRM, the public was invited to
comment on the several tentative
conclusions reached by the agency in
formulating the proposed rule. First, the
agency had tentatively concluded that
“Automotive Fleet” and “Travel Trade
Business Travel News" were sufficiently
accurate to be used in determining
which rental and leasing companies
should be exempted from the theft
reporting requirements. Second, the
agency tentatively concluded that
franchisors and their franchisees or
licensors and their licensees should be

_treated as single entities for purposes of

reporting, with franchisors and licensors
responsible for gathering the required
data. The agency's rationale for this
tentative decision was that since
franchisees generally submit periodic
reports to the franchisor in any case, it
would be relatively simple to include
information about theft experience.
Further, NHTSA has no data on the size
of all franchisees and licensees. Without
this information, the agency had no -
basis to propose exemptions for rental
and leasing companies if it were to treat
each franchisee or licensee separately.
Commenters who disagreed with this
approach were asked to discuss how
NHTSA could obtain franchisee number
and fleet size information and to discuss
whether the agency could structure an
exemption from the reporting
requirements for small rental and
leasing companies while requiring
reports from all franchisees of large
franchisors. NHTSA also sought

. additonal information on the structure

and procedures used by franchise
operations in the car rental business.
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Third, using the trade publication
information, the agency tentatively
determined that a representative sample
of the theft experience of vehicles other
than passenger cars would be obtained
if it received reports only from rental
and leasing companies (including
franchisees and licensees} with fleets of
50,000 or more vehicles.

Fourth, the agency tentatively
determined that the costs of requiring
rental and leasing companies with fewer
than 50,000 vehicles in their fleet to
prepare and furnish reports were
excessive in relation to the size of the
company'’s business and would not in
any way contribute to the agency's
carrying out its responsibilities under
Title VI of the Cost Savings Act. NHTSA
asked commenters who disagreed with
this determination to explain why they
believed that the purposes of title VI
would be furthered by reports from
smaller companies.

Public Comments

The agency received a total of seven
comments. All commenters supported
the 50,000 vehicle threshold, and the
general intent to exempt as many
companies as possible from reporting
requirements. One commenter argued
that the costs of franchisors’ providing
theft data for franchisees is excessive in
relation to the size of the business of the
insurer, regardless of the company's
size.

Chrysler Motors Corporation
{Chrysler} and Volkswagen of America,
Inc. (Volkswagen), two motor vehicle
manufacturers not subject to the
reporting requirements, wrote in support
of the proposal, especially the 50,000
vehicle threshold. Chrysler offered a
comment about the proposed change to
wording in § 544.3, the “Application”
section that describes companies
subject to the reporting requirements of
part 544. The NPRM had proposed that
self-insured motor vehicle rental and
leasing companies subject to reporting
requirements be described as:

*.* * persons (including licensees and
franchisees) who have a fleet of 20 or more
motor vehicles used primarily for rental or
lease and not covered by theft insurance
policies issued by an insurer of motor
vehicles listed in Appendix C.

Chrysler stated that it believed that
the agency had erred in developing the
wording for the exemption in § 544.3
since it did not correspond with the
agency's intent to exclude from
reporting requirements those self-
insured rental and leasing companies
with fleets of fewer than 50,000 vehicles.
The agency notes that the description
proposed is the statutory definition of

“insurer” in section 812(a)(3) of the
Theft Act. However, the agency agrees
that there may be less confusion if the
description of the self-insured rental and
leasing companies were more simply
worded. Therefore, the regulatory text
adopted in this notice simply describes
these companies as *‘the motor vehicle
rental and leasing companies listed in
Appendix C.”

Chrysler also stated the agency’s
proposal to update Appendix C annually
in November to identify the companies
which must report the following October
did not provide sufficient lead time in
preparing the required report for a
calendar year. It suggested that the
requirements be amended to give a
company listed in Appendix C a full

" year to collect theft and recovery data

for reporting to the agency the following
year. Under the procedure .
recommended by Chrysler, a company
added to Appendix C in November 1990,
would begin collecting data for calendar
year 1991 on January 1, 1991, and would
file its first report in October 1992.

The agency is not adopting this
recommendation, for the following
reasons. Although there may be nierit in
this comment, NHTSA could not adopt
the recommended change in this
rulemaking because it is not within the
scope of the notice. This agency will
consider the comment further after the
completion of this rulemaking. In doing
80, the agency will examine the
following factors which are relevant to
making a decision about the appropriate
interval between the agency's final
determination regarding which
companies must report and the time that
the reports must be submitted. First, the
time period proposed in the NPRM
would allow a company about 10
months after final notification to gather
the needed data for the preceding
calendar year, arrange it into the
appropriate format, and report it to the
agency. Second, the insurers listed in
Appendices A and B are required to
report under an identical schedule. In
order to avoid confusion, the reporting
timeframe should be consistent for all
reporting companies. The agency's
experience with insurers subject to
Appendices A and B has been that the
time between the finalization of the list

- of insurers required to report and the

due date of the annual theft report has
not been a problem.

The National Automobile Dealers
Association supported the agency’s
proposal to exempt all self-insured
rental and leasing companies with under
50,000 motor vehicles. The association
resubmitted data, originally provided
with a petition for reconsideration of the
final rule issued by the agency on

January 2, 1987 (52 FR 59}, on the fleet
size of members of the dealers’
association. The agency was asked to
consider the data to be representative of
all franchised car and truck dealer
leasing and rental fleets.

U-Haul International, another motor
vehicle rental and leasing company,
supported the proposed rule, but
requested that the company be removed
from Appendix C, stating that because
of the unique nature of its business, any
data it provided could not be
extrapolated to the whole industry. The
agency is unable to accommodate this
request. U-Haul provided no
contradictory data regarding the
agency's determinations that, for those
companies with combined fleets of more
than 50,000 vehicles, the cost of

- preparing and furnishing such reports is

not excessive in relation to the size of
the business of the insurer, and that a
report from U-Haul would not provide
the agency with a representative
sampling of the theft experience of
rental and leasing companies. Since U-
Haul is one of the largest rental and
leasing companies of trucks, any
information U-Haul provides to the
agency is necessary to fulfill the
requirements of the Theft Act. The
agency further notes that despite this
comment, U-Haul submitted timely
comments on its theft experience for
calendar years 1987 and 1988.

The American Automotive Leasing
Association, a trade association
representing members that lease motor
vehicles on a long term basis to
commercial businesses, supported the
thrust of the proposed amendments.

The law firm of Collier, Shannon, Rill
& Scott, commenting on behalf of the
American Car Rental Association,
asserted that: “The cost of car rental
franchisors providing theft data on
franchisees is excessive in relation to
the size of the insurer’s business
because that information will not
significantly contribute to providing the
agency with better insight into car theft
problems.” It was further stated that -
obtaining this information from
franchisees would impose “significant”
costs on franchisors. The commenter
also disagreed with NHTSA's statement
thét it would be simple to expand
existing franchisee reporting information
to franchisors, to include theft
information, asserting that:

Franchisors have no contractual right
under the franchise agreement to such
information because it is not material to the
operation and fulfillment of the agreement.
Franchisors do not report information about
the franchisee’s vehicles because franchisees
own their own vehicles.



Federal Register / Vol. 55, No. 121 / Friday, June 22, 1990 / Rules and Regulations

25609

In view of these concerns, the
commenter suggested that the reporting
obligations of franchisors be limited to
reporting the theft experience of
company-operated facilities.

The agency is unable to assess this
commenter's cost arguments since it did
not submit any supporting cost data.
Further, even though the commenter
suggested that the costs would be
significant, there was no suggestion that
they would be excessive. As to the
suggestion of difficulty under current
contractual arrangements in obtaining
theft information, the commenter did not
argue that the task would be an.
impossible one. Further, no other
commenter indicated any problem in
obtaining such information from
franchisees.

Accordingly, after taking into
consideration the public comments, the
agency adopts as final the tentative
conclusions formulated in the NPRM,
and makes final the language for part
544 set forth in the NPRM, including
Appendix C, which lists the motor
vehicle rental and leasing companies
(including licensees and franchisees)
which are not exempted with respect to
calendar year 1988. In the next several
months, the agency will issue a proposal
setting forth its tentative determination
regarding exemptions and listing the
companies that would be required to file
a report in October 1990 for the 1989
calendar year. .

Regulatory Impacts
1. Costs and Other Impacts

NHTSA has analyzed this rule and
determined that it is neither “major”
within the meaning of Executive Order
12291 nor “significant” within the
meaning of Department of
Transportation regulatory policies and
procedures. This final rule implements
the agency's policy of ensuring that all
insurance companies that are statutorily
eligible for exemption from the insurer
reporting requirements are in fact
exempted from those requirements. On
the other hand, those companies that are
not statutorily eligible for an exemption
continue to be required to file reports.

The agency estimates that costs of
these reporting requirements for
applicable rental and leasing companies
will be reduced from less than 4 million
dollars (as was estimated in 19886 for
part 544} to less than $550,000 in the first
year under the new blanket exemption
and lesser amounts in succeeding years.
This is well below the threshold of $100
million for classifying a rulemaking
action as “major” under the Executive
Order. The agency believes that it will
be better able to assess the

effectiveness of the theft prevention
standard as a result of exempting all but
22 motor vehicle rental and leasing
companies from theft reporting
requirements. The agency believes that
the data provided by those rental and
leasing companies with over 50,000
motor vehicles will allow NHTSA to
adequately evaluate the effect of the
standard on those companies and to
extrapolate this data to industry as a
whole. This should be the case since the
data represent the summary of theft
experiences of numerous franchisees,
licensees, and company-owned
locations, The agency also concludes
that limiting the reporting requirement to
the largest companies will facilitate the
agency’s efforts to conduct the
evaulations and prepare the reports
required by section 614 of the Cost
Savings Act (15 U.S.C. 2034) after
receiving and analyzing the information
in these insurer reports. The agency
provides a quantified estimate of these
benefits in its discussion of the
beneficial “significant economic impact”
of the rule on small businesses.

2. Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Since this final rule exempts
small businesses in the industry from
reporting their theft statistics to NHTSA,
the agency detérmines that this final
rule will have a beneficial “significant
economic impact on a substantial
number of small entities.” Therefore,

pursuant to 5 U.S.C. 604, final regulatory

flexibility analysis, the following
represents the agency’s analysis of the
beneficial effect of the final rule on the
affected industry.

The Small Business Administration’s
(SBA) definition of “small business” in
this industry are those concerns that
gross less than $12,5 million a year. (13
CFR 121.2 under Standard Industrial
Code (SIC) Classification 7512—
Passenger Car Rental and Leasing,
Without Drivers, and SIC 7513—Truck
Rental and Leasing, Without Drivers.)
The SBA considers franchise operations
as independent business concerns. The
SBA has no information on fleet size of
any motor vehicle rental or leasing
concerns. “Automotive Fleet” car and
light truck fleet and leasing management
magazine, published by Bobit
Publishing, report in its 1989 Fact Book
that the average revenue for a rental car
is $699 per car per month (or $8,368 per
year). Therefore, a. small business
grossing less than $12.5 million per year
would have fewer than 1490 passenger
cars in its fleet ($12.5 million divided by
$8,388). This figure is substantially less

than the reporting threshold of 50,000
motor vehicles. Thus, none of the
businesses that must report would be
considered small businesses. This final
rule exempts all but 22 large companies
from reporting. The number of small
businesses, using the Small Business
Administration definition, that this final
rule exempts, is unknown. It is
somewhat lower than the roughly 4,000
firms identified previously by the
agency as having fleet sizes of fewer
than 2,500 vehicles.

3. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted to and approved by the Office
of Management and Budget (OMB)
pursuant to the requirements of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.). These requirements have
been approved through July 31, 1990
(OMB approval number 2127-0547).

4. Federalism

This action has been analyzed in
accordance with the principles and
criteria contain in Executive Order
12612, and it has been determined that
the final rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism
Assessment.

5. Environmental Impacts

In accordance with the National
Environmental Policy Act, NHTSA has
considered the environmental impacts of
this rule and determined that it will not
have a significant impact on the quality
of the human environment.

List of Subjects in 49 CFR Part 544

Crime insurance, Insurance, Insurance
companies, Motor vehicles, Reporting
and recordkeeping requirements.

- In consideration of the foregoing, 49
CFR part 544 is amended as follows:

PART 544—[AMENDED]

1. The authority citation for part 544
continues to read as follows:

Authority: 15 U.S.C. 2032; delegation of
authority at 49 CFR 1.50.

2. Section 544.3 is revised to read as
follows: .

§ 544.3 Application

This part applies to the motor vehicle
insurance policy issuers listed in
Appendices A or B, and to the motor
vehicle rental and leasing companies
listed in Appendix C.

3. Section 544.6 is amended by
revising paragraph (a)(2):
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§ 544.6 Contents of insurer reports

(a) * * *

{2) In the case of a motor vehicle
rental or leasing company listed in
Appendix C, provide the information
specified in paragraphs (c), (d)(2)(iv),
and (g} of this section for each vehicle
type listed in paragraph (b) of this
section, for each State in which the
company, including any licensee,
franchisee, or subsidiary, did business
during the reporting period. The
information for each listed company
shall include all relevant information
from any licensee, franchisee, or
subsidiary.

* * L4 * *

4. A new Appendix C is added to part

544, to read as follows:

Appendix C—Motor Vehicle Rental and
Leasing Companies Subject to the
Reporting Requirements of Part-544

Alamo Rent-A-Car, Inc.
Automotive Rentals, Inc.
Avis Car Leasing—USA
(Subsidiary of Avis, Inc.)
Avis Rent a Car System, Inc.
(Subsidiary of Avis, Inc.)
Budget Rent A Car Corporation
Dollar Rent-A-Car
(Subsidiary of Systems Inc.)
Enterprise Fleets, Inc.
(Subsidiary of Enterprise Leasing
Company)
GE Capital Fleet Services
Hertz Penske Truck Leasing, Inc.
(Subsidiary of Hertz Corporation)
Hertz Rent-A-Car .
(Subsidiary of Hertz Corporation)
Lease Plan, USA
Lend Lease

McCullagh Leasing, Inc.
National Car Rental System, Inc.

. Peterson, Howell & Heather, Inc.

Rent A Car Company
(Subsidiary of Enterprise Leasing
Company)
Rent A Car Corporation
(Subsidiary of American International)
Ryder Truck Rental
(Both rental and leasing operations)
Security Pacific Credit Corporation
U-Haul International, Inc.
(Subsidiary of AMERCO)
United States Fleet Leasing Inc.
{Subsidiary of Hertz Corporation, Leasing)
Wheels, Inc. .
Issued on: June 18, 1990. -
Jeffrey R. Miller,
Deputy Administrator.
[FR Doc. 90-14461 Filed 6-21-90; 8:45 am|
BILLING CODE 4910-53-M
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Friday, June 22, 1990

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these rotices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

7 CFR Part 273 _
{Amendment No. 321}

Food Stamp Program; Employment
and Training Requirements;
Nondiscretionary Provisions From the
Hunger Prevention Act of 1988

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This action proposes changes
to Food Stamp Program regulations to
implement certain provisions of the
Hunger Prevention Act of 1988, Public
Law 100-435, 102 Stat. 1645 (1988)
(hereinafter, “Pub. L. 100-435"}. These
proposed rule changes are intended to
improve the operation of the Food
Stamp Employment and Training (E&T)
Program by: (1) Clarifying that
educational programs or activities to
improve basic skills or employability are
allowable food stamp E&T activities; (2)
establishing a conciliation procedure to
resolve disputes involving participation
in the E&T Program; (3) increasing the
reimbursement for dependent care costs
under the E&T Program up to $160 per
dependent.per month; (4) excluding any
payment made to an E&T participant for
work, training or education related
expenses or for dependent care from
consideration an income under the Food
Stamp Program; (5) clarifying that
Federal funds made available to a State
agency for an E&T educational
component cannot be used to supplant
non-Federal funds for existing services
and activities that promote the purposes
of that component; and {6) extending the
current performance standards for the
placement of E&T participants beyond
Fiscal Year 1990 until new performance
standards can be developed and issued
in accordance with the provisions of
Pub. L. 100-435.

DATES: Comments on this proposed
rulemaking must be received on or

before August 21, 1990, to be assured of
consideration.

ADORESSES; Comments should be
submitted to Ellen Henigan, Supervisor,
Work Program Section, Food Stamp
Program, Food and Nutrition Service,
USDA, 3101 Park Center Drive, room
718, Alexandria, Virginia 22302. All
written comments will be open to public
inspection at this same address during
regular business hours (8:30 a.m. to 5
p.m., Monday through Friday).

FOR FURTHER INFORMATION CONTACT:
Questions regarding this proposed
rulemaking should be directed to Ellen
Henigan at the above address or
telephone: (703) 756-3762.

SUPPLEMENTARY INFORMATION:
Classification

Executive Order 12291 and Secretary’s
Memorandum 1512-1

This proposed rule has been reviewed
under Executive Order 12291 and
Secretary’s Memorandum No. 1512-1
and has been classified by the
Department as non-major. The annual
effect of this rule on the economy will be
less than $100 million. This action will
not result in major increases in costs or
prices for consumers, individual -
industries, Federal, State or local
government agencies, or geographic
regions. It will not have significant
adverse effects on competition, -
investment, productivity and innovation
or on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets. Thig rule will have a beneficial
effect on employment in that it will
serve to improve the operations of the
Food Stamp E&T Program, thereby
improving efforts to assist food stamp
recipients obtain and retain
employment.

Executive Order 12372

The Food Stamp Program is listed in
the Catalog of Federal Domestic
Assistance under No. 10.511. For the
reasons set forth in the final rule and
related notice to 7 CFR part 3015,
subpart V, this program is excluded
from the scope of Executive Order No.
12372 which requires intergovernmental
consultation with State and local
officials.

Regulatory Flexibility Act

This proposed rule has been reviewed
with regard to the requirements of the
Regulatory Flexibility Act of 1980 {5
U.S.C. 601 through 612). Betty Jo Nelsen,
Administrator of the Food and Nutrition
Service, has certified that this rule will
not have a significant economic impact
on a substantial number of small
entities. State and local welfare
agencies will be affected to the extent
that they administer the program. Those
applicants and participants required to
participate in an E&T Program will be
affected by this action to the extent that
they have:dependent care. costs
associated with E&T Program
participation or they require
conciliation.

Paperwork Reduction Act

The provision at 7 CFR 273.7{c)(2) and
273.7(g)(1)(ii) to issue a notice of adverse
action (form FNS-441] tc an individual
or household, as appropriate, no later
than the tenth calendar day following
the end of the conciliation period does
not alter or change burden estimates for
the FNS—441 as approved under OMB
No. 0584-0064. Public reporting burden
for FNS—441 is estimated to average
.1666 hours per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other-aspect of this
collection of information, including
suggestions for reducing this burden, to
Department of Agriculture, Clearance
Officer, OIRM, room 404-W,
Washington, DC 20250; and to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

The remaining provisions of this
proposed rule do not contain new or
additional reporting or recordkeeping
requirements subject to approval by the
Office of Management and Budget.
(OMB) under the Paperwork Reduction
Act of 1980 (44 U.S.C. 3507).

Background

Income Exclusions for E6T Payments—
Section 273.9(c)

Current regulations at 7 CFR 273.9(c)
echo the Food Stamp Act provisions that
specify the items to be excluded from
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. household income. Public Law 100435
(Sections 403(a), 404)c) and 404(f)
amends the Food Stamp Act by adding
new items to the list of income
exclusions. Section 403(a) excludes from
household income and payment made to

the household under the E&T Program

for expenses related to work, training,
education or dependent care. Current
regulations allow an income exclusion
for reimbursements or flat allowances
for job or training related expenses.
Therefore, this amendment to the Food
Stamp Act does not change current E&T
operations but merely specifies that E&T
-Program payments shall be excluded.
Section 404(c) further excludes the value
of any dependent care services provided
or arranged by the State agency in lieu
of providing reimbursements or

payments for dependent care expenses. .

Finally, section 404(f) extends the
exclusion provision to payments or
reimbursements for work related or
child care expenses which are made .
under an employment, education or
training program initiated under title IV-
A of the Social Security Act (42 U.S.C.
601 et seq.) after September 19, 1988, the
-date of enactment of the Hunger
Prevention Act of 1988 (Pub. L. 100-435).
Accordingly, this rule proposes changes
to 7 CFR 273.9(c) to provide that any
payment made to a household under the
E&T Program for work, training or
education related expenses or for
dependent care shall be excluded from
household income, as well as the value
of any dependent care services provxded
or arranged by the State agency in lieu
of such payment. This rule also proposes
changes to 7 CFR 273.9(c) to exclude any
payments or reimbursements for work
related or child care expenses made
under an employment, education or
training program initiated under title IV~
A of the Social Security Act after
September 19, 1988.

Education Programs or Activities—
Section 273.7(f)(1)

Section 404(a)(4) of Public Law 100~
435 amends section 6(d) of the Food
Stamp Act to clarify that educational
programs or activities to improve basic
skills or employability are allowable

‘food stamp E&T components. Prior to

- the eriactment of Public Law 100435,
many State agencies were already -
offering educational programs and
activities as components under their
E&T Programs. In Fiscal Year 1988, 33
State agencies offered educational
components. For Fiscal Year 1989, 34
State agencies included an educational
component in their State-E&T plan.

Current Food Stamp Program

regulations at § 273.7(f}(1)(ii) allow the
State agencies to provide educational

services within their E&T Program in an
effort to expand the job search abilities .
or employability of individuals subject
to E&T. This provision is based on .
language in the Food Stamp Act of 1977,
as amended by the Food Security Act of
1985, which specifies that educational
programs “determined by the State
agency to expand the job search
abilities or employability of those
subject to the program” may be included
(Pub. L. 99-198, 99 Stat. 1574 (1985)).
Consequently, this amendment to the
Food Stamp Act does not change current
E&T operations but merely emphasizes
Congress’ intent that educational
activities designed to enhance
employability be allowable E&T
components. This rule proposes changes
to 7 CFR 273.7(f)(1) to specify that
educational programs or activities to
improve basic skills or employability are
allowable as E&T components. Congress
chose to use broad language in the
statute rather than list the allowable

‘educational activities a State agency

may offer under its E&T Program. We
have included a proposed listing of
allowable educational activities in this
rulemaking as guidance to the State
agencies. This list of educational
activities was taken from the legislative
history accompanying Public Law 100~
435 and is not inclusive. 134 Cong. Rec.
$11741 (daily ed. August 11, 1989). Also,
changes are proposed to 7 CFR

. 273.7(f){1)(ii) to remove references to

educational activities or services from
the job search training component
description since educational activities
or services will be included under a
separate education component, as
discussed under 7 CFR 273.7(f)(1){vi).

Conciliation—Section 273.7(g); Section
273.7(c)

Section 404(b) of Public Law 100-435 '

amends section 6(d} of the Food Stamp

Act to require each State agency to
establish conciliation procedures for the
resolution of disputes involving the
participation of individuals in the E&T
Program.

Current regulations at 7 CFR 273.7(g)
require the State agency to provide a-
noncomplaint individual or household -

- with a notice of adverse action within 10.

days of determining the noncompliance
was without good cause. There is no

requirement for conciliation in the food .

stamp regulations although some State
agencies have incorporated an informal

- conciliation process into their E&T

Program.

The legislative history accompanymg :

Public Law 100-435 provides a brief -
description of the conciliation = -

procedures envisioned by Congress. 134 -

Cong. Rec. H6842-43, 511741, $11745

(daily ed. August 11, 1988). Several

members of Congress explained that
whenever a State agency finds there has
been apparent noncompliance in-
meeting a work related requirement or
where there is a dispute relating to a
household member’s participation in
E&T, the State agency would attempt to
contact the non-complying household
member and to arrange a meeting in an
effort to work with the member to obtain
compliance or otherwise resolve the
dispute.

It is.also noted in the legxs]atlve
history that there is a longstanding

" policy in the Aid to Families with

Dependent Children (AFDC) Program
(specifically in the Work Incentive
Program (WIN), which is being replaced
on a State-by-State basis by the Jobs -
Opportunities and Basic Skills (JOBS)
Program under the Family Support Act

.of 1988, Public Law 100-485, 102 Stat.

2343 (1988)) to emphasize conciliation
practices. It is pointed out that in some’
States, these conciliation processes have
resulted in the successful resolution of
cases where recipients initially failed to
comply with work requirements.
However, if the conciliation process is
unsuccessful, and the household

_ member is not found to have good cause

for noncompliance, Congress explains
that the State agency would then send a
notice of adverse action, thereby
initiating the procedure to terminate
benefits. The individual or the
household would retain the normal
rights to appeal the dlsquahficatlon or to
end the disqualification by curing the
noncompliance.

Accordingly, this rule proposes
changes to 7 CFR 273.7(g) to require
State agencies to develop a congiliation
process for food stamp work registrants.
The purpose of the conciliation effort is
to determine the reason(s) the work
registrant failed or refused to comply
with the E&T requirements and to
provide an opportunity to resolve the
noncompliance so that the work
registrant may participate in an E&T
component and work towards self-
sufficiency rather than be sanctioned.
This rule proposes that the State
agencies develop their own conciliation
procedures which may conform to
AFDC practices. At a minimum,
however, the State agency must contact
the noncomplying household member to
determine the reason(s) for the
noncompliance and determine whether -

- good cause for the noncompliance.

exists. If good cause does not exist, the
State agency shall inform the household

.member.of the pertinent E&T

requirements and the consequences of

" failing to comply. The household
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member must be informed of the
action(s) necessary for compliance and
the date by which compliance must be
achieved to avoid the notice of adverse
action. This date may not exceed the
end of the conciliation period.

This rule proposes a maximum time

frame for the conciliation period during.

which the State agency must determine
if good cause for the noncompliance
exists and resolve the noncompliance.
The proposed change allows the State
agency to establish a conciliation period
that lasts no longer than 20 calendar
days and which begins the day
following the date the State agency
learns of the noncompliance. The
Department believes 20 days is
sufficient time for a State agency and
the household member to conciliate and
resolve the noncompliance. A longer
period of time would unnecessarily
delay the sanction process and allow an
. individual to continue to receive -
benefits while not complying with Food
Stamp Program requirements. The .
legislative history supports a
conciliation procedure that does not -
delay the sanction process. 134 Cong.
Rec. H6842-43 (daily ed. August 11,
1988) (statements by Cong. Panetta,
Cong. Emerson). The State agency may
design a conciliation process with a
conciliation period of less than 20
calendar days.

The proposed rule also provides that
if the work registrant does not comply
during the conciliation period, the State
agency must issue a notice of adverse
action to the individual or household no
later than 10 calendar days following
the end of the conciliation period. If it is
apparent that an individual will not
comply, i.e., the individual refuses to
comply and does not have good cause,
the State agency may end the ‘
conciliation period early and issue the
notice of adverse action. The casefile
must document the individual's refusal
to comply. In addition; the State agency
may concel the notice of adverse action
if it is able to verify that the individual
complied with the E&T requirements
subsequent to the end of the conciliation
- period. To achieve compliance, the
noncomplying household member must

- . - perform a verifiable act of compliance,

such as attending a job search training
session or submitting a report of job
contacts. Verbal commitment by the
household member is not sufficient,
unless the household member is
prevented from complying by :
circumstances beyond his or her control,
such as the unavallabxhty of a suitable
component.

This rule also proposes changes to 7
CFR 273.7(c)(4) to require the State

agencies to describe the conciliation
procedures in their State E&T Plans. To
the extent possible, State agencies
should design conciliation procedures
for the E&T Program that will be
compatible with the conciliation process
State agencies that administer the AFDC
Program have or will establish for the
JOBS Program mandated by the Famlly
Support Act of 1988.

Changes have been proposed to the
regulations at 7 CFR 273.7(c)(2), which
describe the State agency
responsibilities, to reflect the addition of
a conciliation period to the E&T process
under 7 CFR 273.7(g)(1).

Funding for Educational Programs or
Activities—Section 273.7(d)(1)(i)

As discussed earlier, Public Law 100~ -

435 specifies that State agencies may
include in their EST Programs

"educational programs or activities to

expand job search abilities or
employability by improving basic skills.
However, Congress does not want Food
Stamp Program funds to supplant State
or local funds previously used to finance
a component that includes existing
educational services and activities.
Section 404(b)(2) of Public Law 100-435
prohibits supplanting non-Federal funds
with Federal funds to pay for existing
educational services and activities that
promote the purposes of the E&T
component authorized under section
6(d)(4)(B)(v) of the Food Stamp Act of
1977, as amended. This component
provides educational programs or
activities to improve basic skills or
employability for food stamp work -
registrants. This amendment reinforces
current regulations at 7 CFR
273.7(d)(1)(i)(F) which prohibit the
supplanting of State or local funds
dedicated to education programs.

Accordingly, this rule proposes
changes to 7 CFR 273.7(d)(1)(i)(F} to
better reflect Congress’ instructions that
E&T funds may not be used to supplant
State or local funds used for existing
educational services and activities that
promote the purposes of the E&T
education component authorized under
section 6{d)(4)(B)(v) of the Food Stamp
Act of 1977, as amended.

Participant Reimbursement—Section
273.7(d)(1)(ii)

Current regulations at 7 CFR

'273.7{d)(1)(ii) require the reimbursement

of expenses for costs (including
dependent care) that are reasonably

- necessary and directly related to

participation in:the E&T Program up to
$25 per participant per month. The State
agency may reimburse participants for
expenditures beyond $25 per month; -
however, only costs up to but not in

excess of $25 per month per participant
shall be subject to Federal cost sharing.
Public Law 100-435 did not change the
current $25 per month limit on the
Federal cost sharing of reimbursements
to E&T participants for transportation
and costs other than dependent care.
Any expense covered by a
reimbursement under 7 CFR
273.7(d)(1)(ii) shall not be deductible in
accordance with 7 CFR 273.10(d)(1)(i).

Section 404(c) of Public Law 100435
amends section 6(d) of the Food Stamp
Act to increase the amount of
reimbursement for dependent care
excenses allowable under Federal cost
sharing. Effective July 1, 1989, State -
agencies shall provide payments or
reimbursements to E&T participants
(including volunteers) for the actual
costs of all necessary dependent care
expenses up to but not in excess of $160
per dependent per month. State agencies
may reimburse participants for costs in
excess of this amount, however, only
costs up to but not in excess of $160 per
dependent per month shall be subject to
Federal cost sharing. This rule proposes
a requirement that individuals be
informed that allowable expenses up to
the $160 per dependent per month limit
for dependent care and the $25 per
month limit for transportation and other
costs will be reimbursed by the State
agency upon the presentation of
appropriate documentation.

This rule also proposes limits for
dependent care reimbursements.. A -
dependent care reimbursement shall not
be provided for a dependent age 13 or
older unless the dependent is physically
and/or mentally incapable of caring for
himself or herself or subject to court
supervision. This provision is consistent
with regulations recently published by
the Family Support Administration of
the Department of Health and Human
Services for the Jobs Opportunities and
Basic Skills Training (JOBS) Program (54
FR 42146, October 13, 1989). That final
rule implemented a limit on the
guarantee of child care to families with
dependent children under 13 and
children with special needs. To allow for
greater congistency between the two
programs we are proposing the adoption
of the same limits for dependent care
reimbursements under the Food Stamp
E&T Program.

There is no proposed age limit for
dependents who are physically and/or
mentally incapable of caring for.
themselves or who are under court
supervision and require dependent care
in order for a responsible household
member to participate in the E&T. -
Program. In keeping with current
verification requirements, verification of
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the physical and/er mental incapacity is
necessary for dependents who are age
13 or older if the physical and/or mental
incapacity is questionable. Similarly,
verification of a court imposed
requirement for the supervision of a
dependent age 13 or older is necessary if
the need for dependent care is
questionable.

In addition, we are proposing the
adoption of a provision from the JOBS
Program allowing a dependent care
reimbursement for dependents age 13 or
older who are subject to court
supervision. These dependents have an
officially established need for special
supervision that would require
dependent care in order for a
responsible household member to
participate in the E&T Program.

The Act further specifies that the
caretaker relative of a dependent in an
AFDC household who resides in a local
area where en AFDC employment and
training program is in operation or was
in operation en September 19, 1988, the
date of enactment of Public Law 100~
" 435, weuld not be efigible for the
dependent care reimbursement. This
provision has been incorporated in this
proposed rule. -

This rule also proposes a change -
whereby an E&T participant would not
be entitled to the dependent care
reimbursement if @ member of the E&T
participant's food stamp heusehold
provides the dependent care services. In
many instances the household does not
incur an acteal out-of-pocket expense
when a service is provided by a
household member. One household
member may actually make 8 payment
to another which might be characterized
as an "expense”. However, since
another member of the same household -
receives the payment there is no net
change in the household’s income for
food stamp purposes. Therefore, no
reimbursement is necessary.

This rule proposes a change to 7 CFR
273.7{d)(1}{i5} to limit the dependent care
reimbursements a household may
receive in & month. If more than one
household member is required to
participate in an E&T Program, the
househeld shall not receive more than
the actual cost of such expenses up to
$160 per dependent per month {or the
optional reimbursement amount above
$160 to be paid by the State agency).
The State agency must verify the E&T

status of ether household members prior-

to issuing these payments in order to
avoid unnecessary and duplicative
payments to the househeold. No
household is entitled to more than one
reimbursement per dependent per
month.

Changes are also being proposed to
implement a provision of section 404(c}
of Public Law 100435 which allows the
State agencies to provide or arrange for
dependent care gervices in lieu of
providing a reimbursement to the E&T
participant for dependent care. The
State agency may provide dependent
care services directly to the household
through State-operated dependent care
facilities {including local agency-
operated facilities) or arrange for
dependent care through contracted
providers. State agencies may urge, but
not require, participants to utilize State
licenced dependent care facilities,
where available. The State agency will
receive 50 percent of actual costs up to
$80 per dependent per month in Federal
funding as reimbursement for dependent
care services provided or arranged for
by the State agency. This cost to the
State agency must be claimed on the
SF-289, Financial Status Report, under
the column designated for dependent

-care reimbursement expenses. This rule

proposes changes to 7 CFR 273.7(d}{1}(ii)

-accordingly. ,

.. 'This rule also propeses a list of the

types of allowable costs to be

_reimbursed under 7 CFR :
273.7{d)(1)(ii}{A). This list is intended as

a guide for the State agencies and is not
inclusive. This list conforms to the list of
allowable costs that are reimbursable

" under the participant reimbursement
‘provision of the optional workfare

program regulations at 7 CFR
273.22(f)(4).

Section 404(c} of Public Law 100435
also provides that individuals may not
be required to participate in a

--component in which they would incur

E&T costs that exceed the allowable
reimbursable amount paid by the State
agency. This rule proposes changes to

_ provide that these individuals shall be

placed, if possible, in another suitable
component in which their monthly E&T
expenses would not exceed the
allowable reimbursable amount paid by
the State agency. If a suitable
component is not available, these
individuals shall be exempted from
participation until a suitable component
is available or their circumstances
change and their monthly E&T expenses

* no longer exceed the allowable

reimbursable amount te be paid by the
State agency. Further, Congress has
suggested that mandatory E&T
participants must be informed that they
shall be exempted from E&T
requirements if their expenses exceed
the allowable reimbursable amounts.
134 Cong. Rec. $11742 {daily ed. August
11, 1998} (statement of Sen. Leahy). This
proposed rule incorporates that'

~

provision. Individuals exempted
because their monthly expenses exceed
the allowable reimbursable amounts
may volunteer to participate in the E&T
Program. The volunteer must be
informed that hisfher expenses in
excess of the allowable reimbursable
amounts will not be reimbursed. Any
allowable expense incurred and not
reimbursed shall be considered in
determining a dependent care deduction
amount under 7 CFR 273.9(d){4).
Purthermore, as a volunteer the
individual cannot be sanctioned for
failure to complete the component or
comply with any of the E&T
requirements. Accordingly, this rule
proposes changes to 7 CFR 273.7(d}{1}{ii)
and replaces the term “child care” with
“dependent care” in conformance with
Public Law 100—435.

This rule also proposes a requirement
that the State agency advise the E&T
participant that he or she may have
Federal tax responsibilities. These
responsibilities may include the
withholding of Social Security taxes and
Federal income taxes from wages paid
to a dependent care provider and
notifying the Internal Revenue Service
about these wages. The State agency -
may impese additional notice
requirements for State tax
responsibilities affecting E&T
participants.

Performance Standards—Section
273.7{o)(7]

Current regulations establish
performance standards through Fiscal.
Year 1990. Section 404(d) of Public Law
100-435 holds those standards in effect
until the Department implements new
performance standards to be developed

.and issued in accordance with

provisions contained in Public Law 100-
435. This rule proposes changes to 7 CFR
273.7(0)(7) to incorporate the sbove
amendment and maintain a 50 percent
performance standard until the new
standards are implemented.

Implementétion

The Department intends that the
provisions of the final rulemaking
resulting from the proposals contained
in this rulemaking be implemented by all
State agencies no later than 60 days
following publication of the final
rulemaking. ‘ o

As required by Public Law 100435,
the provisions contained in
8273.7(d)(1)(ii}(A) and §273.9{c}{5)(i} (A)
and {F}, which implement section 404(c)
of the Hunger Prevention Act of 1988, -
are effective and must be implemented
retroactively to July 2, 1989, Since prior
notice and comment rulemaking could
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not be completed before the statutory
effective date for this amendment, the
Department issued directives on
February 15, 1989 and May 26, 1989
instructing the State agencies to
implement the above provisions on July
1, 1989. The State agencies were not

. directed to implement the remaining
provisions of Public Law 100435,
therefore, the remaining provisions are
effective October 1, 1988 and must be
implemented no later than 60 days
following publication of the final
rulemaking.

List of Subjects in 7 CFR Part 273

Administrative practice and
procedure, Aliens, Claims, Food stamps,
Fraud, Grant programs—social
programs, Penalties, Reporting and
recordkeeping requirements, Social
security, Students.

Accordingly, 7 CFR part 273 is

proposed to be amended as follows; - -

PART 273—CERTIFICATION OF.
ELIGIBLE HOUSEHOLDS -

1. The authority citation for -part 273
continues to read as follows:

Authority: 7 U.S.C. 2011-2029.

2.In § 273.7: -

a. Paragraph {c)(2) is amended by -
revising the third sentence and adding
two new sentences between the third
and fourth sentences; -

b. A new paragraph (c](4)[xu) 1s

added;

S Paragraph (d)(l)(r)[F) is amended by

revising the first sentence; © .

d. Paragraph (d)(1)(ii)(A) is revrsed

.e. Paragraph (d)(1){ii)(B) is revised;

S 2 Paragraph {d){1)(ii)(D) is amended
by removing the word *“child™in the two

places it appears and adding i inits place

the word *dependent’;

- 8. Paragraph (f)(1)(ii) is amended by
removing the words “Education

., components” in the third sentence and -

adding in its place the words *Job

search training activities”; and removing .
- necessary and directly related to

the word “education” from the last . -
. sentence and adding in its place the
words “job search training activities";
" h. A new paragraph (f}(1){vi).is- added
i. Paragraph (f)(2)(iii} is amended by ..
- removing the phrase “and the R

- unavailability of child care” and -addmg

in its place the phrase “the . ; ...
unavailability of dependent care; and
monthly E&T expenses that exceed the
allowable reimbursable amounts
. specified in paragraphs (d)(l)(u)(A)(I)
. and (d)(1)(ii)(A)(2)"; -
_j- Paragraph (g)(1). is revised; and
k. Paragraph (0)(7}) is amended by
revising the last sentence.
The additions and revisions read as
follows:

. payments may be provided as a

§273.7 Work requirements.

* * * * -

* % &

{c)
(2) * * * The State agency shall
initiate conciliation procedures,

. pursuant to paragraph (g)(1)(ii) of this .
. section, upon determining thatan

individual has not complied with E&T
requirements. The State agency shall
issue a notice of adverse action to the
individual or household, as appropriate,
no later than the tenth calendar day

. following the end of the conciliation

period. If the State agency verifies that

compliance was achieved subsequent to

the end of the conciliation period, the
notice of adverse action may be
cancelled.* *™*

(4) * & &

(xii) The procedures developed by the

‘State agency under paragraph (g)(1)(ii)

of this section for conciliation. To the
extent possible, State agencies should
design conciliation procedures for the
E&T Program that will be compatible’
with the conciliation process that State

" agencies that administer the AFDC

Program will establish for the Job
Opportunities and Basic Skills Training
(JOBS} program as mandated by the

Family Support Act of 1988.
* - . . * M * .

*

(d)' LI R

i (1‘) * % &
i * & &
.{F)Federal funds made available to a
State agency under:this section to .
opérate a component under paragraph

- {(£){2){vi) of this section shall not be used '

- to supplant non-Federal funds for °

existing educational services and
activitiés that promote the purposes of
this component. * * *

(li) * % % .

(A) The State agency shall provide
payments to participants in its E&T
Program, including applicants required -

. to perform job search and volunteers, .

for expenses that are reasonably.
participation in the E&T Program. These

rermbursement for.expenses incurred or
- in-advance as-payments for antlcrpated

lexpenses in; the coming-month. The - -
‘State agency 'must inform each E&T -+ -
participant.that allowable expenses up- - ~
. to.the amounts specified in paragraphs
- (A))(i1)(A)(1).and (d)(1)(ii)(A)(2) of this -
. section will be reimbursed by the State.
. “agency upon presentation of appropriate
documentation. Reimbursable costs may
. include, but are not limited to,
- dependent care costs, transportation,
... 'and other work, training or education
related expenses such as uniforms,
.. personal safety items or other necessary

equipment, and books or training
marnuals. These costs shall not include
the cost of meals away from home. The
State agency may reimburse
participants for expenses beyond the
amounts specified in paragraphs .
(d)(1)(ii)(A){2) and (d)(1)(i1)(A)(2) of this
section, however, only costs which are:

-up to but not in excess of the amounts

specified in this section shall be subject
to Federal cost sharing. Reimbursement
shall not be provided from E&T grants
provided under paragraph (d){1)(i) of
this section. Any expense covered by a
reimbursement under this section shall
not be deductible pursuant to 7 CFR
273.10(d)(1)(i). The State agency shall
inform all mandatory E&T participants

‘that they shall be exempted from E&T

participation if their monthly expenses
that are reasonably necessary and
directly related to participation in the
E&T Program exceed the allowable

. reimbursement amount,

Reimbursements shall be provrded as

follows:

(1) The actual costs of such dependent
care expensesthat are determined by
the State agency to be necessary for the
participation of an household member in
the E&T Program up to $160 per
dependent per month. A dependent care
reimbursement shall be provided to an

"~ E&T participant for all dependents

requiring dependent care unless
otherwise prohibited by this section. A

""_relmbursement shall not be provided for-

"a dependent age 13 or older unless the -

dependent is physically and/or mentally -
* incapable of caring for himself or herself - -
or under court supervision. A

- reimbursement shall be provided for all =

dependents-who are physrcally and/ or .

- mentally incapable of caring for -

themselves or who are under court,
supervision, regardless of age, if
dependent care is necessary-for the

participation of an household member in o

the E&T Program. Verification of the

- physical and/or mental incapacity shall
' be obtained for dependents age 13or .

older if the physical and/or mental -
incapacity is questionable: Also,
verification of a court imposed
requirement for the supervision of a

" dependent age 13 or older is' necessary rf
-the:heed for dependent care'is - ' '

questronable 1f. moe than one household

- member-is required to. participate inan -

E&T Program, the household shall not

- .receive more than the actual cost of
.such expenses up to $160 per dependent

per month (or the optional
reimbursement amount above $160 to be

- paid by the State agency). An individual

who is the caretaker relative of a .
dependent in a family receiving benefits
under part A of title IV of the Social
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Security Act (42 U.S.C. 601 et seq.}) in a
local area where an employment,
training, or education program under
title IV of such Act is in operation, or
was in operation on September 19, 1988,
is not eligible for such reimbursement.
An E&T participant is not entitled to the
dependent care reimbursement if a
member of the E&T participant's food
stamp household provides the
dependent care services. The State
agency must verify the participant’s
need for dependent care and the cost of
the dependent care prior to the issuance
of the reimbursement. The verification
must include the name and address of
the dependent care provider, the cost
and the hours of service, e.g., five hours
per day, five days per week for two
weeks. A participant may not be
reimbursed for dependent care services
beyond that which is required for
participation in the E&T Program. In lieu
of providing reimbursements for
dependent care expenses, a State

agency may arrange for dependent care .

through providers by the use of purchase
of service contracts, by providing
vouchers to the household or by other
means. A State agency may not require
that participants use State licensed
facilities to be eligible for dependent
care reimbursements. The State agency
shall advise the E&T participant that he
or she may have Federal tax
responsibilities. The State agency may
impose additional notice requirements
for State tax responsibilities affecting
E&T participants, The State agency may
claim 50 percent of actual costs up to
$80 per dependent per month in Federal
matching for dependent care services
provided or arranged for by the State
agency.

(2) The actual costs of transportation
and other costs (excluding dependent
care costs) that are determined by the
State agency to be necessary and
directly related to participation in the
E&T Program up to $25 per participant
per month. Such costs shall be the actual
. costs of participation unless the State
agency has a method approved in its
- State plan for providing allowances to
participants to reflect approximate costs
of participation. If a State agency has an
approved method to provide allowances
rather than reimbursements, it must
provide participants an opportunity to
_claim actual expenses which exceed the
 standard, up to $25 or such other

" maximum level of reimbursements

~ whichis establighed by the State

" egency.

(B) Persons for whom allowable
. monthly expenses in an E&T component
exceed the amounts specified under
paragraphs (d){1)(ii}{A}() and

(d)(1)(ii)(A}(2)} of this section shall not
be required to participate in that
component. These individuals shall be
placed, if possible, in another suitable
component in which the individual's

- monthly E&T expenses would not

exceed the allowable reimbursable
amount paid by the State agency. If a
suitable component is not available,
these individuals shall be exempted
from E&T participation until a suitable
component is available or the
individual’s circumstances change and
his/her monthly expenses do not exceed
the allowable reimbursable amount paid
by the sfate agency. Individuals
exempted because their monthly
expenses exceed the allowable
reimbursable amounts specified under
paragraphs (d)(1)(ii){(A)(1} and
(d){1)(ii}(A)(2) of this section may
volunteer to participate in the E&T
Program. The volunteer must be
informed that his/her allowable
expenses in excess of the reimbursable
amounts will not be reimbursed.
Dependent care expenses incurred that
are otherwise allowable but not
reimbursed because they exceed the
reimbursable amount specified under
paragraph (d){1)(ii)(A)(2) shall be
considered in determining a dependent
care deduction under 7 CFR 273.9(d)(4).

(ﬂ * * &

(1) * %

(vi) Educational programs or activities
to improve basic skills or otherwise’
improve employability including
educational programs determined by the
State agency to expand the job search
abilities or employability of those
subject to the program as specified
under paragraph (f} of this section.
Allowable educational activities may
include, but are not limited to, high
school or equivalent educational
programs, remedial education programs
to achieve a basic literacy level, and
instructional programs in English as a
second language. Only educational
components that directly enhance the
employability .of the participants are
allowable. A direct link between the
education and job-readiness must be
established for a component to be

approved.
* - ' » »
L2 I ] )

(1} Noncomptliance with Food Stamp
Program work regulations.

(i) If the State agency determines that
an individual other than the head of
household as defined in § 273.1(d} has
refused or failed without good cause to
comply with the requirements imposed
by this section and by the State agency,
that individual shall be ineligible to

participate in the Food Stamp Program
for two months, as provided in this
paragraph, and is treated as an
ineligible household member, per

§ 273.1(b}(2). If the head of household
fails to comply, the entire household is
ineligible to participate as provided in
this paragraph. Ineligibility in both cases
shall continue either until the member
who caused the violation complies with
the requirement as specified in
paragraph (h)} of this section, leaves the
household, becomes exempt from work
registration through paragraph (b} of this
section, other than through the
exemptions of paragraphs (b)(1)(iii} or
(b)(1}(v), or for two months, whichever
occurs earlier. A household determined
to be ineligible due to failure to comply
with the provisions of this section may
reestablish eligibility if a new and
eligible person joins the household as its
head of household, as defined in

§ 273.1(d)(2). If any household member
who failed to comply joins another
household as head of the household,
that entire new household is ineligible
for the remainder of the disqualification
period. If the member who failed to
comply joins another household where
he/she is not head of household, the
individual shall be considered an
ineligible household member per

§ 273.1(b)(2).

{ii) The State agency shall develop
conciliation procedures to be used upon
determining that an individual has
refused or failed to comply with an E&T
requirement. The purpose of the
conciliation effort is to determine the
reason{s) the work registrant did not .
comply with the E&T requirement and
provide the noncomplying individual
with an opportunity to comply prior to
the issuance of the Notice of Adverse
Action. The conciliation period shall
begin the day following the date the
State agency learns of the
noncompliance and shall continue for a
period not to exceed 20 calendar days.
Within this conciliation period, the State
agency must, at a minimum, contact the
noncomplying household member to
ascertain the reason(s) for the
noncompliance and determine whether
good cause for the noncompliance
exists, as discussed in paragraph {m} of
this section. If good cause does not
exist, the State agency shall inform the
household member of the pertinent E&T
requirements and the consequences of
failing to comply. The household
member must be informed of the
action(s) necessary for compliance and

. the date by which compliance must be

achieved to avoid the notice of adverse
action. This date may not exceed the
end of the conciliation period. If it is
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apparent that the individual will not
comply {i.e., the individual refuses to
comply and does not have good cause),
the State agency may end the
conciliation period early and proceed
with the issuance of the notice of
adverse action under paragraph
{g)(1)(iii} of this section. The casefile
must document the individual's refusal
to comply.

(iii) If the work registrant does not
comply during the conciliation period,
the State agency shall issue a notice of
adverse action to the individual or ,
household, as specified in § 273.13, no
later than the tenth calendar day
following the end of the conciliation
period. The notice of adverse action
. may be cancelled if the State agency is
able to verify that compliance was
achieved subsequent to the end of the
conciliation period. To avoid the notice
of adverse action, the noncomplying
household member must perform a
verifiable act of compliance, such as
attending a job search training session
or submitting a report of job contacts.
Verbal commitment by the household
member is not sufficient, unless the
household member is prevented from
complying by circumstances beyond the
household member's control, such as the
unavailability of a suitable component.

. The notice of adverse action shall

contain the particular act of
noncompliance committed, the proposed
period of disqualification and shall
specify that the individual or household
may reapply at the end of the
disqualification period. Information
shall also be included on or with the
notice describing the action which can
be taken to end or avoid the sanction,
and procedures contained in paragraph
(h) of this section. The disqualification
period shall begin with the first month
following the expiration of the 10-day
adverse notice period, unless a fair
hearing is requested. :

(iv) Each individual or household has
a right to a fair hearing to appeal a
denial, reduction, or termination of
benefits due to a determination of
nonexempt status, or a State agency
determination of failure to comply with
the work registration or employment
and training requirements of this
section. Individuals or households may
appeal State agency actions such as
exemption status, the type of
requirement imposed, or State agency
refusal to make a finding of good cause
if the individual or household believes
that a finding of failure to comply has
resulted from improper decisions on
these matters. The State agency or its
designee operating the relevant
component shall receive sufficient

advance notice to either permit the
attendance of a representative or ensure
that a representative will be available
for questioning over the phone during
the hearing. A representative of the
appropriate agency shall be available
through one of these means. A
household shall be allowed to examine
its E&T component casefile at a
reasonable time before the date of the
fair hearing, except for confidential
information (which may include test
results) that the agency determines
should be protected from release.
Information not released to a household
may not be used by either party at the
hearing. The results of the fair hearing
shall be binding on the State agency.

L

* L] * *

(7) * * * The performance standards
established for FY 1990 shall remain in
effect for each subsequent fiscal year

(o) * *

- until new performance standards are

implemented in accordance with the
Hunger Prevention Act of 1988 {Pub. L.
100-435) on April 1, 1991.

* * * * *

3.In § 273.9:

a. Paragraph (c){5)(i}(A) is amended
by adding the words “, including
reimbursements made to the household
under § 273.7(d)(1)(ii),” after the words
“flat allowances™; 3

b. A new paragraph (c}(5){i)(F) is
added;

c. Paragraph (c)(5)(ii)(A) is revised;
and

d. A new paragraph (c)(15)} is added.

The additions and revisions read as
follows:

§273.9 Income and deductions,

L] * * * *

(c] * * *

(5] LR I

(W*e:

(F) Reimbursements made to the
household under § 273.7(d)(1)(ii) for
expenses necessary for participation in
an education component under the E&T
Program. :

(ii) * h W

‘ . [A) No portion of benefits provided

under title IV of the Social Security Act,
to the extent such benefit is attributed to
an adjustment for work-related or child
care expenses (except for payments or
reimbursements for such expenses made
under an employment, education or
training program initiated under such
title after September 19, 1988}, shall be
considered excludable under this
provision.
- * - L *

(15) Any payment made to an E&T
participant under § 273.7(d)(1)(ii) for
costs that are reasonably necessary and

directly related to participation in the
E&T Program. These costs include, but
are not limited to, dependent care costs,
transportation, other expenses related to
work, training or education, such as
uniforms, personal safety items or other
necessary equipment, and books or
training manuals. These costs shall not
include the cost of meals away from
home. Also, the value of any dependent
care services provided for or arranged
under § 273.7(d)(1)(ii){A)(1) would be
excluded. ’
» * - * *

Dated: June 18, 1990.
Betty Jo Nelsen,
Administrator.
[FR Doc. 80~14467 Filed 6-21-90; 8:45 am]
BILLING CODE 3410-30-M

Agricultural Marketing Service
7 CFR Part 1036
[DA-90-022]

Milk in the Eastern Ohio-Western
Pennsylvania Marketing Area;
Proposed Temporary Revision of
Supply Plant Shipping Percentages
and Cooperative Association Delivery
Requirements

AGENCY: Agricultural Marketing Serviée,
USDA.

ACTION: Proposed temporary revision of
rules.

SUMMARY: This notice invites written
comments on a proposal to increase
temporarily the percentage of producer
milk receipts that must be shipped by

“pool supply plants operated by both

proprietary and cooperative association
handlers under the Eastern Ohio-
Western Pennsylvania Federal milk
order. Beginning with the month of
September 1990, the percentage of milk
that must be shipped by pool supply
plants to fluid milk processing plants
would be increased from 40 percent to
50 percent during the months of
September through November, and from
30 percent to 40 percent in other months.
The monthly percentage of producer
milk-that is handled by a cooperative
association that must be delivered to
distributing plants in order to qualify
plants operated by the cooperative

- association for pooling would also be

increased by 10 percentage points, from
35 percent to 45 percent. The action was
requested by a proprietary handler who
operates a fluid milk processing plant
that is pooled under the order.
Proponent contends that this action is
needed to assure consumers of an
adequate supply of fluid milk products.
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DATES: Comments are due no later than
July 23, 1990.

ADDRESSES: Comments (two copies)
should be sent to: USDA/AMS/Dairy
Division, Order Formulation Branch,
Room 2968, South Building, P.O. Box
96456, Washington, DC 20090-68456.
FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing

Specialist, USDA/AMS/Dairy Division, -

Order Formulation Branch, Room 2968,
South Building, P.O. Box 96458,
Washington, DC 20090-6456, (202) 447~
7183.

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C. 601~
612) requires the Agency to examiné the
impact of a proposed rule on small
entities. Pursuant to 5 U.S.C. 605(b), the
Administrator of the Agricultural
Marketing Service has certified that this
action would not have a significant
economic impact on a substantial
number of small entities. Such action
would provide greater assurance that an
adequate supply of fresh fluid milk will
be available to consumers.

This proposed rule has been reviewed
by the Department in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Notice is hereby given that, pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), and
paragraph (f) of § 1036.7 of the order, the
temporary revision of certain provisions
of the order regulating the handling of
milk in the Eastern Ohio-Western
Pennsylvania marketing area is being
considered, beginning with the month of
September 1990.

All persons who desire to submit
written data, views or arguments about
the proposed revision should send two
copies of their views to USDA/AMS/
Dairy Division, Order Formulation
Branch, Room 2968, South Building, P.O.
Box 96456, Washington, DC 200806458,
by the 30th day after pubication of this
notice in the Federal Register.

All written submissions made
pursuant to this notice will be made
available for public inspection in the
Dairy Division during regular busmess
hours (7 CFR 1.27(b)).

Statement of Consideration

The provisions proposed to be revised
are the pool supply plant shipping
percentages set forth in § 1036.7(b) and -
the delivery percentage required of
- cooperative associations operating pool

manufacturing plants pursuant to
- § 1036.7(d). The revisions would be
effective beginning with the month of

September 1990. The specific revisions
would increase the supply plant
shipping percentages by 10 percentage
points, from 40 percent to 50 percent
during the months of September through
November, and from 30 percent to 40
percent during all other months. The
percentage of a cooperative
association’s producer milk that must be
shipped to pool distributing plants or to
nonpool plants for Class I purposes if
the plants of the cooperative are to be
considered pool plants would be also be
increased by 10 percentage points, from
35 percent to 45 percent, for all months.
The cooperative association’s
manufacturing plants could also be
qualified for pooling if the 45-percent
delivery requirement had been met for
the immediately preceding 12-month
period.

Section 1036.7(f) of the Eastern Ohio-
Western Pennsylvania milk order allows
the Director of the Dairy Division to
increase or decrease the order's ,
minimum pooling requirements by up to
10 percentage points during any month
to obtain needed shipments or to
prevent uneconomic shipments.

United Dairy, Inc., a proprietary
handler who operates a pool distributing
plant at which more than 90 percent of
the milk receipts are disposed of for
Class I purposes, requested that the
percentage of supply plant's and
cooperative association producer milk
that is required to be shipped to fluid
milk plants be increased temporarily by

10 percentage points to enable handlers

to continue providing consumers with an
adequate supply of fluid milk products.

The minimum performance standards
for pool supply plants and delivery
requirements for cooperative
associations operating pool plants were
increased temporarily for the months of
November 1989 through February 1990 at
the request of proponent. Proponent
handler contends that the market's milk
production is running well below a year
ago. The handler claims that the
shortage this fall will be at least as
severe as last year and possibly may be
worse. In anticipation of this tight
supply/demand situation, United Dairy
has requested that the proposed revision
be effective at the beginning of the
shipping season which starts on
September 1.

The market's major cooperative, from
whom proponent handler buys most of
its milk, has informed the handler that
because milk supplies are again
expected to fall short of fluid demand
this year the cooperative will be unable
to guarantee a supply of all of the
handler’s Class I milk needs this fall.
Proponent further indicates that during
the past year it tried without success to

establish a long-term supply relationship
with a major cheese manufacturing
plant operator in an attempt to replace
anticipated supply shortfalls.

In view of the foregoing, it may be
appropriate to increase the shipping
percentages for pool supply plants and
delivery requirements for plants
operated by cooperative associations,
beginning with the month of September
1990, to obtain needed shipments of
milk. Since proponent did not specify
how long the higher standards should

‘apply, interested parties are invited to

comment on this aspect of the proposal
in addition to commenting on the need
for the proposed temporary revision.

List of Subjects in 7 CFR Part 1036

Dairy products, Milk, Milk marketing
orders.

The authority citation for 7 CFR part
1036 continues to read as follows:

Authority: (Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674).

Signed at Washington, DC, on June 19,
1990.

W. H. Blanchard,

Director, Dairy Division.

[FR Doc. 80-14504 Filed 6-21-90; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 1005

{Docket Nos. AO-388-A1; AO-388-A1-RO1;
DA-88-123]

Milk in the Carolina Marketing Area;
Decision on Proposed Amendments to
Marketing Agreement and to Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This decision adopts a
Federal milk order for the Carolina
marketing area, which includes all the
territory in the States of North Carolina
and South Carolina. Ten dairy farmer
organizations representing about 80
percent of the dairy farmers who are
expected to have their milk priced under
the milk order proposed the new milk
order. The proposed order was
considered at public hearings held April
17-20, April 24-25, and August 22, 1989.
On the basis of evidence obtained at the
hearings, the Department has concluded
that a Federal milk order is needed to
provide stable and orderly conditions
for the marketing of milk in the proposed

area. A referendum will be conducted to
. determine whether producers who

supplied milk for the proposed area
during March 1990 favor the issuance of
an order. .
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FOR FURTHER INFORMATION CONTACT:
Robert F. Groene, Marketing Specialist,
USDA/AMS/Dairy Division, Order
Formulation Branch, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456, (202) 447-2089.
SUPPLEMENTARY INFORMATION: This
administrative action is governed by the
provisions of sections 556 and 557 of
Title 5 of the United States Code and,
therefore, is excluded from the -~
requirements of Executive Order 12291.

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires the Agency to
examine the impact of a proposed rule
on small entities. Pursuant to 5 U.S.C.
605{b), the Administrator of the
Agricultural Marketing Service has
certified that this action will not have a
significant economic impact on a
substantial number of small entities. The
proposed rule would promote orderly
marketing of milk by producers and
regulated handlers.

Paperwork Reduction Act

Information collection requirements
contained in this regulation (§§ 1005.1
through 1005.94) have been approved by
the Office of Management and Budget
under the provisions of 44 U.S.C.
Chapter 35 and have been assigned
OMB control number 0581-0032.

Prior documents in this proceeding:

Notice of Hearing: Issued March 13,
1989; published March 17, 1989 (54 FR
11208).

Notice of Reopened Hearing: Issued
August 10, 1989; published August 16,
1989 {54 FR 33709).

Recommended Decision: Issued
March 21, 1990; published March 28,
1990 (55 FR 11508).

Preliminary Statement

Two public hearings were held upon a
proposed tentative marketing agreement
and order regulating the handling of mik
in the Carolina marketing area. The
initial hearing on the proposed Carolina
order was held at Charlotte, North
Carolina, on April 17-20 and April 24~ ~
25, 1989, pursuant to a notice of hearing
issued March 13, 1989 (54 FR 11208). The
second hearing was a reopening of the
first hearing for the limited purpose of
considering proposals that would
change the manner in which the Class Il
milk price is determined and announced
under the proposed Carolina order. The
hearing was held at Alexandria,
Virginia, on August 22, 1989, pursuant to
a notice of reopened hearing issued
August 16, 1989 (54 FR 33709).

Upon the basis of the evidence
introduced at the hearing and the record
thereof, the Administrator, on March 21,
1990, filed with the Hearing Clerk,
United States Department of

Agriculture, his recommended decision
containing notice of the opportunity to
file written exceptions thereto.

The material issues, findings and
conclusions, rulings, and general
findings of the recommended decision
are hereby approved and adopted and
are set forth in full herein, subject to the
following modifications:

1. Under the subheading *3{a)
Handlers to be regulated and milk to be
priced and pooled.”, “Pool Plant”, three
new paragraphs are added after
paragraph 32.

2. Under the subheading “3(a)
Handlers to be regulated and milk to be
priced and pooled.”, *Producer-
handler.”, a new paragraph is added at
the end of the discussion.

3. Under the subheading “3(a)
Handlers to be regulated and milk to be
priced and pooled.”, "‘Producer milk.”,
two new paragraphs are added after
paragraph 17.

4, Under the subheading “3(c) Pricing
of milk.”, “Class I price and in-area -
location adjustments.”, two new
paragraphs are added at the end of the
discussion.

5. Under the subheading “3(d)
Distribution of proceeds to producers.”,
“Computation of uniform price.” two
new paragraphs are added at the end of
the discussion.

6. Under the subheading *“3{d)
Distribution of proceeds to producers.”,
“Base and excess plan.”, paragraph 7 is
revised, seven new paragraphs are
added after paragraph 7, paragraphs 8,
10 and the one at the end of the :
discussion are revised.

7. Under the subheading “3(d)
Distribution of proceeds to producers.”,
“Multiple component pricing.”, seven
new paragraphs are added at the end of
the discussion.

The material issues on the record of
the hearing relate to:

1. Whether the handling of milk
produced for sale in the proposed
marketing area is in the current of
interstate commerce, or directly
burdens, obstructs, or affects interstate
commerce in milk or its products;

2. Whether marketing conditions show
the need for issuance of a milk
marketing agreement or order which will
tend to effectuate the policy of the Act;
and

3. If an order is issued what its
provisions should be with respect to:

(a) Handlers to be regulated and milk
to be priced and pooled;

{b) Classification of milk and
assignment of receipts to classes of
utilization;

(c) Pricing of milk;

(d) Distribution of proceeds to
producers; and

(e) Administrative provisions.
Findings, and Conclusions

The following findings and
conclusions on the material issues are
based on evidence presented at the
hearing and the record thereof:

Description of the market. The
population of North Carolina and South
Carolina as of April 1, 1980, was
5,882,000 and 3,122,000, respectively
(U.S. Department of Commerce, Bureau
of the Census, “Current Population
Reports: Population Estimates and
Projections.” Series P-26, No. 1017, U.S.
Government Printing Office, October
1988). The projected population, as of
July 1, 1988, for North Carolina was
6,512,000 and 3,464,000 for South
Carolina, for a total population of
9,976,000 persons.

The three metropolitan statistical
areas (MSA's) of North Carolina are (1)
Raleigh-Durham, (2) Greensboro, High
Point, Winston-Salem, and (3) Charlotte.
These three MSA'’s contain

" approximately 40 percent of the

population of North Carolina and are
linked by Interstate Highway 85.

The five MSA's of South Carolina are
(1) Anderson, (2) Charleston, (3)
Columbia, (4) Florence, and (5)
Greenville-Spartanburg, These five
MSA's plus Buford and Horry Counties
contain approximately 85 percent of the
population of South Carolina.

While milk production for North
Carolina and South Carolina is virtually
unchanged from 10 years ago, the
population of North Carolina increased
by 10 percent during the last 8 years and
South Carolina increased by 11 percent
during the same period. To supply the
fluid milk needs of this increase in
population, bulk and packaged milk
have been imported into the two-State
area to meet the increased demand.

Proponents of the order estimate that
the milk of 1,600 dairy farmers will be
pooled under the two-State order. They
estimate that these dairy farmers
produce about 203 million pounds of
milk per month.

Milk production data from 1978 to
date for North Carolina shows that total
milk productxon currently is about the

“same as it was in 1978, Although the

number of dairy herds declined from
1,349 in 1978 to 913 in December 1988,
the average daily deliveries per farm
increased by 55 percent.

Milk production in North Carolina is
concentrated in the central part of the
State. The average size herd had about
112 cows and 71 of the 100 North
Carolina counties contain one or more
herds. Dairy farms are located
reasonably close to the main populatnon
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centers except in the northwest corner
of the State where the Grade B dairy
farmers are located. There are a few
dairy farmers located in the extreme
western counties whose milk is pooled
in the Georgia Federal milk order.

In South Carolina, as of December
1988, there were 242 Grade A dairy
farmers who produced about 456 million
pounds of milk in 1988. Milk production
in this State is concentrated in 6 of the
48 counties (Newberry, Saluda,
Anderson, Orangeburg, Bamberg and
Greenville). These six counties account
for about half of the dairy farms and
production in the State. Approximately
one-third of the State’s milk production
is located along the coastal plain.

Milk production by South Carolina
producers increased during the early
1980’s and fell sharply during the mid-
1980’s due to droughts, the Federal milk
diversion and dairy termination
programs, and because of a decline in
the economy. South Carolina has long
been a milk deficit State that imports
substantial quantities of milk.

There are 16 fluid milk processing
plants located in North Carolina, which
include the plant associated with the
University of North Carolina at Raleigh.
These plants, excluding the plant
associated with the University, received
approximately 136 million pounds of
milk in January 1989.

There are 10 fluid milk plants located
in South Carolina, which include the
milk plants associated with Clemson
University and the State prison and a
plant at Greenville which is a fully
regulated plant under the Georgia milk
order. These plants, excluding the plants
associated with Clemson University, the
State prison and the Georgia milk order,
received approxnmately 66 million
pounds of milk in January 1989.

The record shows that receipts of milk
durmg 1988 by fluid milk plants located
in these two States ranged from a low of
188 million pounds in July to a high of
221 million pounds in March. Class 1
utilization ranged from a low of 80
percent in March to 86 percent in
September.

In North Carolina, the Milk
. Commission continues to regulate many
aspects of the dairy industry, such as
the individual handler pools, base plans
and the pricing of milk produced, -
processed and distributed within that
State. At the time of the hearing,
authority for marketwide pooling was
scheduled to become effective August 1,
1989.

In South Carolina, the Dairy
Commission was rendered powerless by
- a court-decision to impose prices on
producer milk and bulk or packaged
milk moving into or out of South

Carolina. The Department of Agriculture -

for the State of South Carolina continues
to operate individual handler pools and
administer base plans.

1. Character of commerce. The
proposed Carolina marketing area
includes the entire States of North
Carolina and South Carolina.

There are 22 milk distributing plants
located within the two States that are
expected to be fully regulated plants
under the proposed order. These 22
plants received approximately 202
million pounds of milk in January 1989.
In addition, it is expected that a plant

- located at Lynchburg, Virginia, will be a

fully regulated plant under this proposed
order. A fluid milk plant located at -
Greenville, South Carolina, is expected
to be fully régulated under the Georgia -
order.

There is a substantial amount of bulk
milk and packaged milk moving
between North Carolina and South
Carolina. Milk from farms located in the
two States is received by plants located
in other states.

Milk plants located in South Carolina
sell substantial amounts of packaged
milk into Georgia. Fluid milk plants
located in North Carolina sell packaged
milk in Tennessee and Virginia. Fluid |
milk plants located in Virginia sell

substantial quantities of milk into North -

Carolina.

The Agncultural Marketing
Agreement Act of 1937, as amended,
provides in section 608(c)(1) that milk

‘orders issued by the Secretary shall

regulate such agricultural commodity or
product thereof, as is in the current of
interstate commerce, or which directly
burdens, obstructs, or affects interstate
or foreign commerce in such commodity
or product thereof. On the basis of the
record evidence summarized in the
preceding paragraphs, it is concluded
that the handhng of milk in the proposed
marketing area is in the current of

interstate commerce. Accordingly, the: -

Department has the authority to
establish a Federal milk order for this
area. ‘

2. Need for an order. A Federal milk
marketing order for North Carolina and
South Carolina was proposed by ten
cooperative associations. Proponents of -
the order were Coble Dairy Cooperative,
Inc. (Coble), Edisto Milk Producers
Association {(Edisto), Dairymen, Inc. - -
(DI}, Palmetto Milk Producers

. Association (Palmetto), Carolina-

Virginia Milk Producers Association
(Carolina-Virginia), Capital Area Milk
Producers Association (Capital), Sumter
Dairies, Inc., East Carolina Milk:
Producers, Dairy Farmers, Inc:; and- -

. Southern Milk Sales (SMS).

At the hearing, an officer of DI
testified on behalf of nine cooperative
associations that included all of the
above organizations except for East
Carolina Milk Producers and Dairy
Farmers, Inc. The ninth cooperative
association was Maryland and Virginia
Milk Producers Cooperative Association
(Md-Va). Sumter Dairies, Inc., named
above, at the time of the hearing was
called Midlands Jersey Milk Producers
Association (Midlands).

Proponents’ witness stated that these
nine cooperative associations represent
about 173 million pounds of milk that
will be pooled each month on the order. -
He said that the nine associations
represent about 1,485 dairy farmers out
of a total of 1,600 dairy farmers that are
expected to be producers associated
with the proposed order. These 1,485
producers, he said, represent about 85
percent of the milk volume and about 90
percent of the producers.

" Witnesses for the following
organizations testified in favor of the
proposed order without any
modificationa:

1. North Carolina Farm Bureau.

2. South Carolina Farm Bureau.

3. Milkco, Inc. (proprietary handler).

4. Hunter Jersey Farms (proprietary
handler).

5. Dairy Fresh, Inc. (proprietary
handler).

- 8. Kroger Company (proprietary
handler).

Witnesses for the following
organizations testified in favor of an
order with modifications that are
discussed later in this decision:

1. Piedmont Milk Sales.

2. Garolina Jersey Milk Producers

Association.

. 3. Land-O-Sun Dairies.

4. Edisto.

" The proposed order was supported by
the Commissioner of Agriculture for
South Carolina and the Milk
Commission for the State of Virginia.
The proposed order was opposed by the

-North Carolina Milk Commission and

the Carolina Guernsey Producers

. Association. A representative of Coburg

Dairy, Charleston, South Carolina, -

- indicated that the company.disagreed in-

principle with Federal order regulation.
- Testimony by the nine proponents of
the order was presented by (1) an officer

. of DI, (2) an-associate professor who is
- an extension economist at North
-Carolina University, and (3) a professor

at Clemson University.
- The DI officer testified about the
operations of proponents. During the

" month of January 1989, Coble shipped

13.5 million pounds of milk (152

.members) to their three fluid milk plants -



Federal Register / Vol. 55, No. 121 / Friday, June 22, 1990 / Proposed Rules

25621

that will be fully regulated under the
proposed order. The cooperative
operates fluid milk processing plants
located at Lexington and Goldsboro,
North Carolina, and Florence, South
Carolina. It also supplies a small volume
of milk to a plant at High Point, North
Carolina.

Edisto in January 1989 shipped 12.5
million pounds of milk (68 members) to
Coburg Dairy in Charleston, South
Carolina, a plant that will be fully
regulated by the proposed order.

Dl in January delivered 60.7 million
pounds of milk (689 members) to eight
fluid milk plants expected to be
regulated by the proposed order. Three
of the eight plants are their own plants
and are located at Greensboro and
Wilkesboro, North Carolina, and
Florence, South Carolina. DI delivers
milk to five other plants, two of which
are located in High Point, North
Carolina, and the other three plants are
at Lynchburg, Virginia; Charleston,
South Carolina, and Fayetteville, North
Carolina.

Palmetto in January 1989 delivered
20.2 million pounds of milk (91 members)
to three fluid milk plants expected to be
regulated by the proposed order. The
plants are in Charlotte, North Carolina,
and Spartanburg and Gafney, South
Carolina. _

Carolina-Virginia in January delivered
40.9 million pounds of milk (281
members) to three fluid milk plants
expected to be regulated by the
proposed order. The plants are in
Winston-Salem, Asheville, and
Charlotte, North Carolina.

Capital in January delivered 8 mxlhon
pounds of milk (48 members) to their -
one plant at Raleigh, North Carolina.

Midlands in January delivered 2.4
million pounds of milk (20 members) to
Sumter Dairies, Inc., at Sumter. South
Carolina. .

SMS.in ]anuary delivered 6.5 million
pounds of milk (81 members) to two
fluid milk plants expected to be
regulated by the proposed order. The
plants are located at High Point and
Asheville, North Carolina.

" Maryland-Virginia in January 1989
delivered 7.75 million pounds of milk (55
to 60 members) to six fluid milk plants
expected to be regulated by the
proposed order. The plants are located
at High Point, Winston-Salem, Charlotte,
Asheville and New Bern, North Carolina
and at Lynchburg, Virginia.

The two professors from the
University of North Carolina and
Clemson University, in addition to
testifying about the interstate commerce
of the milk industry and marketing
conditions in the two States, outlined .
the need and reasons for a milk order

that would cover both States. The major
reasons advanced by these two
witnesses for the order are briefly
summarized as follows:

1. Population patterns in the two
States have resulted in changed
marketing conditions.

2. The dairy processing industry has
changed from one of intrastate
commerce to interstate commerce. Also,
the industry has changed from a local
industry to a regional type of industry
and to a large extent to the use of chain
store operations.

3. Equity among handlers has
deteriorated. Fluid milk handlers located
within the proposed marketing area that
are regulated under the neighboring
Federal orders have a significant
difference in their cost of bulk milk
(skim and butterfat pricing) than
competing unregulated fluid milk plants.
Unregulated fluid milk plants located in
North Carolina have the opportunity to .
purchase milk from out-of-state, process
that milk within their plant and dispose
of that milk outside of the State and not

. be subject to any minimum pricing

regulations.
4. The individual handler pools that

“exist in both States result in varying pay

prices (difference in Class I utilization
among plants and base plans) among
producers. Pay prices among producers
become more confusing because some’
cooperative associations are able to
pool returns from several handler pools.

5. There is no uniform audit program
throughout the area. South Carolina has
a limited auditing program and North
Carolina does not have the statutory
authority to audit sales of packaged milk
coming into North Carolina from fluid
milk plants outside the State.

6. The North Carolina Milk
Commission cannot effectively price
milk sold into the State by out-of-state
plants. Also, the Commission cannot
effectively price milk sold out of the
State by plants located within the State.

7. There is much disparity in producer
pay prices as the result of the inability
of the North Carolina Milk Commission

. to price all fluid milk sales and because

of the operation of individual handler
pools in both States. Producers
delivering to the same plant do not
always receive the same pay price nor
do producers delivering to different
plants in the same area recewe the same
price. '

8. Individual handler pools create
inequity among producers in the
balancing of the necessary reserve and
the seasonal surplus of the market. The
lack of surplus manufacturing plants in
the Carolinas or nearby results inan -
inequitable distribution among
producers of the costs of balancing the

fluid market. A Federal order with
marketwide pooling would provide
better equity in the cost of disposing of
surplus milk.

9. At the present time, there is a lack
of equity among processors selling into

* this two-State area because the source -

of supply determines the cost of-bulk-
milk. A Federal order would assure each
fluid milk plant that its competitor is
paying at least the minimum Federal
order prices.

The Vice Chairman of the North
Carolina Milk Commission testified that
in the Commission's view, there is no
justification for a Federal order at the
present time. He indicated that if itis
decided that a Federal order should be
issued for this area, the Commission
should be able to continue to operate in
certain aréas of milk regulation. In his
opinion, this would be in the best
interest of the consuming public,
producers and processors.

The spokesman for the Carolina

‘Guernsey Producers Association

testified very briefly that their
organization was opposed to a Federal
order. However, if a Federal order is to
be issued, he contended that the order
should provide for component»pricing.
The sub)ect of component pricing is
discussed in a later section of this
decision.

The proponent cooperative
associations overwhelmingly agree that
the two State programs are not
providing marketing stability. They have
stated that only a Federal order for this
area that provxdes for marketwide
pooling, minimum pricing and complete
accounting can restore market stability
to this area.

The main reason for instablhty of milk
markKeting in North Carolina and South
Carolina is that both States lack the
ability to price both bulk and packaged
milk moving into or out of their .
respective State.

In 1985, the Circuit Court of South
Carolina declared that the South
Carolina Milk Commission’s pricing
authority was unconstitutional under the
Commerce Clause of the United States .
Constitution. The Commission, asa .
result of this decision, decided that it .
was impractical to regulate in-State milk .
because milk becomes indistinguishable
when commingled with milk flowing
interstate. The Commission ceased to
exist and milk bases-are now.being

" calculated by the South Carolina

Department of Agriculture. That
Department continues to perform
monthly audits of fluid milk plants . . .
located in South Carolina and disposing -
of milk in-South Carolina only.
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In North Carolina, a Milk Commisstor
regulates:many aspects: of the milk
industry. In 1988, however,. as the: result
of a consent decree, the Milk
Commission’s authority’ to,establish
Class § prices: for sales made by North
Carolina handlers, outside North:
Carolina was terminated.

A federation. of coaperative
associations (Carolinas Federatian) that,
represents. about 90.percent. of the dairy:
farmers in both States sets or announces.
Class I and Class II prices in. South.
Carolina. Prices in North Carolina,
although set by the Milk Commission,
are significantly influenced by the prices
set by the Carolinas Federation. The
announced Class ¥ price in North
Carolina is based om tlie Minnesota-
Wisconsiir price series (used in all:
Federal milk orders for setting Class ¥
prices) plus six dollars. The Milk
Commission will adjust prices’
downward whenever North Carolina:
handlers have to:meet competition by
outside handlers selling into: North:

Carolina who are able topurchase milk

below this formula: price..
. Forsales made by North: Carolina
handlers inter Virginfa, the:Nocth
Carolina Milk. Commission requires; that
dairy farmers be: paidi the. Class E price:
announced by the: Virginia Milk -

- Commission. Far sales made by: North,
Carolina handlers into South Carolina oz

" Federal order marketing areas,, dainy

farmers supplying these plants are: paid:
the prevailing prices paid by the'milk
plants:located outside. the State and

- selling in these markets;

North. Carelina. fluid: milk plants,
selling into, Virginia are required by, the
Virginias Milk Commission: to. buy
enough Virginia base-helder milk to’
cover these sales. The:North Carolina
handler can buy from a Virginia
cooperative association that has:base-
holder milk or ttie North Carolina.
handler can acquire his own dairy
farmers who hold Virginia milk base..

Handlers located in Virginia who are'
subject to- the Virginia Dairy '
Commission regulations areaceountable
for fluid milk sales inte- North Carolina:
at the Virginia: Clase If price. These'
sales can affect the Class I price: in'
North Carolina because the North:
Carolina I!)hi‘ry Commission cannot
regulate the priee of milk entering North
Carolina. The record shows that this
volume is:substantiall .

South: Carolina has long been & mﬂkt
deficit State. The recoed! shows: that
while exports: of South Carolina
producer milk increased! from. 86 million:

pounds in: 1983 ta 132 million: pounds:in; .
1988, or 130! percent; imiperts: of bulk milk: .

increased: from: 56:milliom pounda te, 527
million pounds: for the same periad; or

841 percent, Packaged flvid milk sales.
by South Carolina plants outside the:
State increased from: 235 million pounds
in 1983 to 319 million pounds. in 1888; or
36 percent. Packaged milk received at

" South Garselina plants:increased from 6

million pounds in 1983 to- 26 million:
pounds in- 1988, or 333 percent. Packaged
fluid milk sales into South: Carolina
{other than: to South Carolina plants)
increased from 112 million pounds in
1983 to 127 million pounds in 1988, or ¥3¥
percent.

For North Carolina, the record does:
not contair these same data that were-
made available for South Cerolina.
However; the record does show that
milk production by North Carelina dairy
farmers increased from 1.40billion:
pounds: in: 1987 to 1.42 billion pounds i
1988, or 1.4-percent. Bulk imports into:
Nerth Carolina decreased: from 6.7
billion poundw in' 1987 to- 1.8 billion:
pounds itr 1988, or 27 perceitt of tle 1987
volume: Fotal floid milk sales: by North
Caroline processors;increased from-1.25:
billion: pounds in: 1987 to 1.30'billion:
pounds in 1988..or 4 percent. Fluid: mitk
sales outside the State by North
Carolina processors increased from -
2428 million pounds in 1987 to-258.5
milliorr peunds: in 1988; or 8:8'percent.
Fluid' milk sales into North Carolina:
fromy outside: processors decreased from
227 @'million pounds in 1987 to 209.8:
million pounds in 1988, or 8 percent.

R ig.clear from these data that Soutl
Carelina relies substantially on
imported bulk and' packaged milk. North

Carolina, on:the other kand; is relatively -

self-sufficient. The substantial' amount
of'milk moving into: South Carolina:
whiclr cannet be regulated: by the State:
contributes sigpificantly to-disorderly
marketing in that State:

Historieally; Class I prices: in Soutly

- Carolina Have been higher themw Class |

priceg in North Careline.. The record'

" shows: for the period of October 1987
- through Marclr 1988; the Carolinas: -

Federation's:announced Class I price for
South Carelina was: slightly higher then, -
forNorth: Carolina: Iv April 1938, the: -
two prices were: the same  andifor the
period of May: 1988 through March 1989;
the North Carolina announced: Class I
price was higher than:for South
Carolina. As a consequence of this price:
differential' during the parfod of May
1968 through March 1888, a substantial
amount of packaged:milk was shipped
from South Carolina precessorsinto:
North Carolina.

Histerically; the@eongms Federal :
order Clasa I price has been 70'to 80+
cents lower than the announced South
Carolina: Clase'l price: The record shows:
that in January 1988} this:price:
difference was: $1.58:($£6.00 less $1:4:42):.

For the monthis of Febmary through-
April 1989; this price difference was $.90:
for all three months, which is closerto
the historical relationship Beiween: the:
two States. A price difference of $1.58
versus $90 car result in some: shifting of
packaged milk sales between these:
markets, contributing to disorderly
marketing in: Seuth Carolina.

At the Fearing, the two witnesses
associated with the two universities,
testified about the disparity i pay
prices received by dairy farmers
delivering milk to the same fluid milk
plant or to different plantg located in the
same general area. They testified
(survey conducted.for both States) that
for January 1989, the pay prices received
by six cooperative associations doing
business in Sauth Carolina ranged: from
a high of $15.36 to a.low of $13.73, a
difference of $1.63. In.North Carolfna,
for January, 1989; pay.prices ranged from:
a high of $15.38 to.a Iow 0£ $13.93; a
difference of $1.39.

Although the record shows that.there
has been considerable shifting of

. producers between handlers.in. North.

Carolina, this. situation. isieven more
prevalent in South Carolina. The . -
disparity. in pay prices:caused by the
individual handler pools and the:
individual base plans has contributed to;
diserderly marketing, in Notth. Carolina:
and South €arolina.

Another factor contributing to.
disorderly marketing in: this twe-State-
area is the butterfat differential used: ir
paying producere. In:both States; the
butterfat differential is;based on. a:factor:

- of .1 of the Chicagoe:92-scoere Butter price.

In surrounding Federal order markets,,
the butterfat differential: is:basediena
factor of .115 of the Chicago 92-seore
butter price. The witness; testifging
about marketing conditions: it South:
Carolina estimated that the difference in:
the eomputation: of the butterfat

- differentiali cost South: Carolina daizy

farmers about:$400/000. per year: The:
witness test&fymg' abeut marketing: -
conditions im North. Carolina estimated
that the use of a factor of .115 would add
4 to 6 cents:per hundredweigliti tor
producer pay prices., :

From: the foregoing; it is clear that ke
two State programs:cannot assure dairy;
farmers associated with: this marketing
area of payments: for their milk in:

. accordance with its:use and at minimum:

prices that are uniforndy appliceble-
throughout the market, These State: - -

- programs; if allfowed to continue; eould’ -

lead to even:-afurther dependence on

- outside milk supplies to-meet the needs:

of the area. A Federall milk order
providing forclassified pricing at
reasonable levels and marketwide:
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pooling for distributing the returns
uniformly among all producers will help
provide the needed market stability. A
Federal order will provide an
environment of stable and orderly
marketing throughout this area through
the adoption of a classified pricing plan
based on audited utilization of all Grade
A milk purchased by handlers from
producers and an equitable division
among all producers of the proceeds
obtained from the sale of their milk in
the respective classes, including the
lower-priced uses of reserve milk
supplies not needed for fluid uses.

A Federal order will assure handlers
that their competitors will pay not less
than the minimum prices set by the
order for milk and such prices will apply
whether the milk comes from farms
located in North Carolina or South
Carolina, or other States, and without
regard to whether the milk is disposed
of inside or outside the marketing area.

This record shows that the dairy
industry in the two-State area,
particularly in South Carolina, does not
have available detailed information
regarding milk procurement and milk
uses. A Federal order would provide
such information on a continuing basis
and would contribute to the '

" development and maintenance of stable
and orderly marketing conditions. The

. lack of such data, by itself, does not
necessarily demonstrate the need for an
order. Complete and accurate market .
information would, however, provide a
substantial benefit to producers,
cooperatives and handlers alike,

It is concluded that a Federal order for
North Carolina and South Carolina as
herein proposed will stabilize and
improve milk marketmg conditions in
the area. The order is in the public
interest in that it will establish orderly
marketing conditions for producers and .
handlers relative to milk distributed in
the proposed marketing area and will
asgsure a continuing and adequate
supply of high quality milk for
consumers. Furthermore, the order will
effectuate the declared pohcy of the Act
by providing for:

1. The establishment of umform

minimum prices to handlers for milk

- . received from producers according to a

classified plan based upon the
utilization made of the milk;

2. Uniform returns to producers
supplying the market based upon an
equal sharing among all such producers
of the returns from the order prices for -

both the higher-valued Class I milk and:

the lower returns from the sale of -

reserve milk that cannot be marketed for

fluid use;

3. An impartial audit of handlers’
records to verify the payment of
required prices;

4. A system for verifying the accuracy
of the weight and butterfat content of
milk purchased;

5. Marketwide information on
receipts, sales, prices, and other related
data concerning milk marketing; and

8. A regular.and dependable
procedure that affords all interested
parties the opportunity to participate,
through public hearings, in the
determination of changes that may be

" required in the marketing plan in order

to insure an orderly market.

3(a). Handlers to be regulated and
milk to be priced and pooled. 1t is
necessary to designate clearly what milk
and which persons would be subject to
the various provisions of the order. This
is accomplished by providing specific
definitions to describe the marketing
area, route disposition, the types of
plants, the various categories of
regulated persons {handlers), and the
persons {producers) whose milk will be
subject to the uniform prices.

Marketing area—The Carolina
marketing area, as proposed, should
include all the counties within North

"Carolina and South Carolina. The

defined marketing area should include
all piers, docks, and wharves connected
therewith and all craft moored at such
facilities. The marketing area should
include, as well, all territory occupied .

. by municipal, state or federal

government reservations, installations,

‘institutions, or other similar

establishments if any part is within the .
boundaries specified above unless such
territory is within the marketing area of -
any other Federal order. The marketing
area should not include the Great’
Smoky Mountains National Park, which
lies in North Carolina and in Tennessee.
Such area is currently included in the
Tennessee Valley marketing area. This

is because some of the park is located in
" the Tennessee counties that are a part of

the Tennessee Valley marketing area,
and the Tennessee Valley order includes
all of a Federal government :
establishment if any part is thhm the
marketing area.

Proponents’ witness testified thatin
analyzing the area to be included in ‘the~

- proposed marketing area and @he

proposed four pricing zones,
consideration was given to {1) the
location of population within the area,

* (2) the location of plants selling in the
- area, (3) the location of the milk supply
- for plants that are expected to be fully

regulated under the proposed order, (4)
the area of regulation covered by nearby
and adjacent Federal milk marketing
orders, and (5) the pricing zones -

established by such orders. Proponents’
spokesman indicated that a Federal
order should be applicable to all
counties in both States and that no
useful purpose would be served by
excluding any of the territory of the two

~ States or by attaching some part of the

proposed marketing area to some
adjacent Federal order.

The witness for the proponents stated
that the inclusion of all counties within
the States of North Carolina and South -
Carolina in the proposed marketing area
will not result in the regulation of any
plant that has not been subject to State
regulation. He said that the proposed
marketing area would not cause a fluid

~ milk plant to shift regulation from

another Federal order to the proposed
Carolina Federal order. Furtliermore, he
said, including all the counties within
the two States will simplify both the
reporting requirements by handlers and
the administration of the order.

The proposed marketing area covermg
North Carolina and South Carolina'is
bordered on the east by the Atlantic .
Ocean and on.the west and southwest
by the Federally regulated areas of the
Tennessee Valley and Georgia milk -
orders, respectively. The northern .
border of the marketing area abuts the
southern boundary of the State of
Virginia. Milk marketing in the Virginia -
area lmmedmtely to the north of the
marketing area is under the regulation of
the Virginia Milk Commission: The -

* major distribution areas 6f the plants

physically located within the Carolina ‘"
marketing area are within the proposed
marketing area or in the inarketing areas
of the two adjoining Federal orders.

Only one of-thé 23 fluid milk plants
that are expected to be fully regulated
by the proposed order is located outside
the Carolina marketing ared. That-plant -
is located at Lynchburg, Virginia, and is
operated by the Kroger Company. A B
representative of the company testified
in favor of Federal regulatxo'n for the -
two-State'area and the provns:ons of the

" proposed order.

Of the remaining 22 ﬂuld mxlk plants

~that would be fully regulated-underthe ., .-
proposed order, 15 plants are located in -+
North Carolina-and 7 plaiits are located- IR

in South Carolina. In-addition to the 7-
‘South-Carolina plants; there-is one” ~ ©
additional fluid milk plarnt at-Greenvill¢, -
South Carolina. That plant is currently

- regulated under the Georgia order.

<Testimony at the hearing indicated that
the plant's sales in the Georgia .
marketing area are greater than its sales
in the proposed Carolina marketing . .
area. Consequently, the plant is
expected to continue as a pool plant
under the Georgia order.
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Withs the: exception of the plantat
Lynchburg; Virginia, ather Virginia fluidi
milk plants; according: to,the Deputy
Administrater for the Virgimia Milk
Commission; have:less; tham 15 percent.
of their-sales: in the Carolina: marketing:
area. As discussed in & further section, &
plant with:less: than 15 percent of its:
Class I sales in the proposed marketing
area would not be a pool plant..

On: the basis of this record, it is
concluded that the inclusiomin the
proposed matcketing area of all: the:
territory in the States of North Carolina:
and:South Carolina is, appropriate. Suchi
marketing area, in conjunction with. the,
proposed pool.plant standards, would:
not result in: the full regulation. of any
fluid milk plants:located outside the
Carolina marketing area ather than a.
plant at. Lynchburg, Virginia. As
previously nated, the: operaton of such:
plant testified in. favor of regulation for
the two-State:area.. .

The four pricing zones, indicated’
earlier, will be discussed in.a
subsequent.gsection of this decision..

Route disposition. A definition for
“route disposition’”is a convenience for
specifying the various kinds of fluid milk
sales outlets that will' be considered in
determining whetlier a distributing plant
would be regulated under the order. As
proposed by the order proponents, and:
adopted herein, route disposition would’
mean any delivery of a fluid milk
product classified as:Class I milk to a.
retail or wholksale outlet (except to a
plant}, either directly or through any
distribution facility or vendor, and:
including any disposition fronr a plant

-store orthrough a vending machine. It
would not include the delivery of fluid:
milk products to a-handler's distribution
points, The distribution fromr such points
would be eonsidered a route-disposition
from the milk plant where the: fluid: milk
products were processed and packaged:
_ Plant. The order should contaima
“plant” definition for purposes of clarity,
ease of erder interpretation and:
reference: As proponents suggested and)
as adopted herein, “plant” means the:
land, buildings, facilities, and'equipment
constituting a: single operating unit or
establishment at which milk er milk
products: {including filled milk]). are-
received, processed, orpackaged.

Separate facilities used only asia
distribution: point for storing packaged: -
fluidi milk products in: transit would not
be a plant:. Similarly, separate: facilities:

at which: milk is only reloaded fromi one:

tank truek te:anotherwaouldinet be.a
plant as: defined herein.,

Distributing plant. Fhe order should
define a distributing:plant as: a plant
that isiapproved by a duly constitnted:
regulatory agency:. for-the-handling of

Grade A milk and et which fluid milk
products are processed. or packaged and’
from which there is route disposition in
the. marketing area during the month.
The definition for a distributing, plant is.
provided to describe the activities:
conducted: at such a plant and to:
distinguishr this type of plant operation:
from others. It also is:helpful in referring
to this particular type of plant
throughout the: order.

In.Norths Carolina, the Grade A mitk
sanitation regulations: are enforced by
the North: Carolina; Department of
Human:Resources, Division of Healtly
Services, The sanitation rules and'
regulations for North Carolina adopt by
reference the Pasteurized Milk
Ordinance recommended by the U'S:
Public Health: Service; Food and!Drug
Administration. The North Carolina
Department of Agriculture, Pure:Food
and Drug Division, is responsible for
checking the aceuracy of milk plant
butterfat tests:of producer milk.

In South Carolina, health:and!sanitary
regulations. for producers and' plants are-
enforced by the South Carolina
Department of Health and .
Environmental Control. South Carolina
has reciprocal agreements with other
states with respect to: preducer andi
plantinspections. Butterfat testing
regulations. and some bulk tank
calibration checks are provided by the:
South: Carelina Department of’
Agriculture. Laboratory Division: The
Division also certifies. weighers and:
testers. amployed by the industry:

Supply plant. A “supply plant™ also:
should be definediunder the order. Asg
adopted hereim, “supply plant’” means a
plant that is:approved by a duly
constituted regulatory agency for the -
handling of Grade A mitk; and from:
which fluid milk products are:
transferred during the: month: to a pool
distributing plant.

Although: proponents’ witness. testified

that DI does net anticipate pooling any:
milk on the proposed order through a
supply plant or a balancing plant, the
order should! contain. such provisions.

“The record shows. that at this: time; al¥

milk received: at fluid milk plants. that
are expected to be pool distributing
plants are receiving only direct-shipped!
milk. Nevertheless, the ordershould .
contain such a provision because of the-
possibility that some time in the future;
it may be-in the-best interest of some
cooperative associatien or proprietary
handler, as: well as:the market as a:
whole, toship milk te. this market
through a distant supply plant.

Pool plant. Essential to.the operation
ofi @ marketwide: pool isi the: .
establishment of minimum: performance
requirements to: distingpish betweemn

those plants engaged in serving the fluid
needs of the regulated market and those
that do ot serve the market in a way or
to a degree that warrants their sharing:
(by being included in the:pool) in the:
Class:I utilization: of the market.
Because: of differences:in: marketing
practices and.functions Between.
distributing plants, supply plants and
cooperative: “balancing” plan!s,.
separate performance standards for
each: type: of operation are provided in
the attached. order:

The following discussion. sets. forth the
pooling standards that sheuld apply to.
the various types of pool plants.. To.
facilitate the discussion, it is. notec that
the performance standards: for pooling a
distributing plant.and a supply plant
provide: that the plant's required
association with- the-market shouldi be
measured in terms: of the propostion: of
its milk receipts: that are: disposed of in:
the market. It is:intended: that such:
receipts, would include any producer
milk that is diverted from. the:plant to.
nonpool plants.. Although. diverted. mitk
is not physically received at the plant
from which diverted, it is, nevestheless,
an integral part of the plant's supply of
milk and acquires. producer milk status.
by virtue of its association with: such.
plant. Therefore, diverted milk should be:
included in the total receipts of milk at
the pool distributing; plant or the pool
supply plant fiom which the milk was.
diverted for the purpose of determining
whether the plant qualifies. as a pool
plant.

Milk that a cooperative bulk tank.
handler diverts from a pool plant to a.
nonpool plant also should be included in.
such plant's receipts for purposes of
determining the plant’s pool status.
Requiring, all' diverted milk to be.
included as a receipt at pool plants from
which diverted'in determining their pool’
status will insure the integrity of the
order by requiring all producer mitk to
be associated with pool plants.

Along that same line: milk diverted to
a supply plant from an other order plant
should not be included as. a receipt of
milk at the supply plant for the purpose
of determining whether the plant
qualifies as a: pool plant. Since such milk
would be considered: a part of the total
supply of mitk at the plant from whicl
diverted, it should not be included i the
supply plant’s receipts. Fhis will permit
milk to be diverted to a supply plant
with manufacturing facilities for
processing without affecting the pool!
status: of the supply plant. A poek supply
plant may-represent the nearest - .
available outlet for milk surplus to-the
fluid needs: of ancther Federal order
area.
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No similar accommodation needs to
be made when milk is diverted to a
distributing plant. Since these plants are
essentially fluid bottling plants, there
really is no reason to divert milk to
these planis for any reason other than
for bottling purposes. Hence, all milk
physically received (inctuding milk
diverted to such plant]) at the plant
should be considered in the plant’s total
receipts for the purpose of determining
whether the distributing plant gualifies
as a pool plant.

Provision also is made for a
cooperative association to pool a
balancing plant that is located in the
marketing area or in the State of
Virginia. The pooling standard for such
a plant would be measured in terms of
the cooperative's overall supply function
for the market, i.e., the proportion of the
coaperative's member producer milk
that is delivered to pool distributing
plants.

Proponents’ witness testified that the
Class I utilization of a pool distributing
" plant should not be less than 60 percent
for the months of August through
November and January and February.
He said that for the remaining months,
the Class I utilization should not be less
than 40 percent.

As proposed and adopted, a pool
distributing plant would be required
each month to have route disposition in
- the marketing area of not less than 15
percent of its total route disposition to
be fully regulated. This route disposition
requirement would not inclede filled
milk. i

At the hearing, a witness far Land-O-
Sun Dairies, Inc. (LOS), a handler that is
expected to have two plants fully
regulated by the Carolina order, testifiad
that the in-area route disposition

_requirement should be lower than 15
percent. He proposed that the in-area
route disposition be not less than 15
percent of the total route disposition
(except filled milk) or an average of not
less than 5,000 pounds per day (except
filled milk).

The witness testified that LOS was
concerned because there are fluid mitk

plants selling substantial volumes of
milk in the proposed marketing area that
would not be fully regulated plants
under the proposed 15 percent in-area
distribution requirement. In some cases,
he said, this volume could be over 3
million pounds per month. The witness
alleged that partially regulated
distributing plants have a competitive
advantage over fully regulated plants in
competing for Class 1 sales. He said that
partially regulated plants serving
government instatlations in the
marketing area can use surplus milk to
supply these installations.

An in-area monthly route disposition
requirement for a pool distributing plant
averaging not less than 18,000 pounds
per day {except filled milk} was
supporied et the hearing by a witness
for Dairy Fresh, Inc. He said that Dairy

‘Fresh, Inc., was concerned about a fluid

milk plant located in Virginia that was
selling packaged milk in North Carolina.

A witness for the Milk Commission of
the State of Virginia testified that the
5,000 pounds per day modification
proposed by LOS is not appropriate. He
said that any limit less than 15 percent
is too restrictive. The witness stated that
a plant located in Virginia was a fuily
reguiated plant under the Middle
Atlantic marketing area and that order
has a similar 15 percant provision. He
said that he expects four fluid milk
plants that are located in Virginia,
including the one fully regulated under
the Middle Atlantic order, to become
fully regulated under the Carolina order
if the propased 5,000 pounds per day
limitation is adopted. .

None of the three nearby Federal milk
orders provides for a specific pound
limitation on the amount of milk that a
distributing plant may sell on routes in
the markating area as one of the
conditions for meeting the pooling
provisions of such order. The Middle
Atlantic order has a less restrictive in-
area percentage limitation than the 15
percent total Class 1 disposition on
routes proposed for the Carolina order.
Although the Middle Atlantic order’s
percentage liritation is 15 percent, itis
based upon a larger volume of milk than
the plant's Class I disposition. It is
based upon the plant’s Grade A receipts
physically received at the plant and
diverted from the plant. The Georgia
order, too, has a 15-percent limitation on
in-area sales but it is based upon the
Plant’s total Class I disposition, which
would include packaged milk
distribution on routes as well as bulk
Class I sales to other plants. The
Tennessee Valley order establishes an
in-area sales limitation of 10 percent of
the piant's Grade A receipts physically
received at the plant as well as miltk
diverted from the plant, Thus, the
pooling requirements on in-area sales
under the Tennessee Valley order and
the Carolina order are equivalent fora
distributing plant that utilizes two-thirds

- of its total Grade A receipts as Class 1

milk. The 10-percent requirement
applied to a plant's Grade A receipts are
more restrictive than the 15-percent
requirement applied to a plant’s Class {
disposition only when a plant’s Class |
utilization exceeds two-thirds of the
plant’s total receipts.

The 15 percent in-area route
disposition requirements proposed for

the Carolina order are similar to the
requiremnents in surrounding Federal
orders and are appropriate for the
Carolina order. As previously noted, the
in-area disposition requirements
propesed for the Carolina order are
somewhat more restrictive than the
current requirements for the Middle
Atlantic and Georgia orders. However,
the 15 percent in-area requirement when
applied to distributing plants that have
route disposition in excess of two-thirds
of their total receipts is less restrictive
than the current requirements of the
Tennessee Valley order. Furthermore,
there was no opposition to the adoption
of the proposed 15 percent requirement.

Several parties proposed, however,
that in addition to the 15 percent
requirement, an average daily limitation
on in-area route disposition of either
5,000 or 10,000 pounds per day should
apply. The proposed daily limitations,
however, would regulate under the
Carolina order four Virginia milk plants.
One of the four plants is currently
regulated by the Middle Atlantic mitk
order. Such plant’s sales into the
Carolinas market are unlikely to be a
disruptive factor since the plant is
already under Federal regulation. The
volume of in-area sales and the total
route sales of the other three plants
were not presented at the hearing.
Accordingly, there is no basis for
coneluding that in-area sales
requirements other than a percentage
limitation are needed. Furthermore,
these three plants are regulated by the
Virginia Milk Commission. It is
concluded, therefore, that a sufficient
basis does not exist for adopting a
poundage limitation on in-area sales at
this time.

The witness for proponents testified
that a supply plant should qualify for
pool status by transferring a certain
percentage of its total receipts from
dairy farmers to pool distributing plants.
He said that for the months of August
through November and January and
February, 60 percent of the total
quantity of milk that is physically
received during the month at such piant
or diverted therefrom and delivered to
pool distributing plants is an
appropriate standard based on Class 1
utilization for this marketing area.
During all other months, he said, the
requiremant for pooling a supply plant
should be 40 percent.

The proposed pooling standards for a
supply plant contained in the notice of
hearing provided that the operator of
such plant may include milk diveried
from such plant to a pool distributing
plant as qualifying shipments in meeting
up to ene-half of the required shipments,
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. This provision is contained in the
Tennessee Valley milk order, which is

. the basis for most of the regulatory
provisions proposed for the Carolina
order. Permitting up to one-half of the .
milk diverted from a supply plant to a.
pool distributing plant to be used as
qualifying shipments would give the
supply plant operator more flexibility in
moving milk from the farm to a pool
distributing plant. The provision will
also allow for the more efficient
movement of milk in those situations
wherethere are producers associated
with the supply plant who are located
nearer to the distributing plant than to
the supply plant. The proposed

" provisions appear to be appropriate for
the Carolina order and should be
adopted. -

Proponents’ spokesman testified that
a cooperative association’s plant should
also be able to qualify for pooling as a
“balancing plant.” He testified that such
a plant should be able to qualify by
requesting pool plant status provided
that 60 percent or more of the
cooperative's member producer milk
pooled on the proposed order is
delivered to pool distributing plants.

. Although proponents’ witness testified
that he did not expect any supply plants
or balancing plants to be associated
with this market, the order should
contain such provisions. A supply plant
would be expected to be located some
distance from the consumption centers
and perform the traditional functions of
assembling milk and supplying
distributing plants with supplemental
milk supplies on heavy bottling days.
Because of its distance from the market
center, this type of plant would find it
more efficient to receive milk from the
farm at the plant and then transfer it
into larger over-the-road tank trucks for
transshipment to distributing plants.
Therefore, a ““supply plant” has been
defined on the basis of transfers to pool
distributing plants. o

The Carolina marketing area, like
most Federal marketing areas, does not
have any supply plants. The use of farm
bulk tanks, refrigerated trucks and a
greatly improved highway system have
eliminated the need for the services that
supply plants provide.

Because South Carolina does not
produce enough milk to furnish the
needs of its handlers and because North
Carolina does not produce much more
milk than is needed by its handlers, it is
necessary to import milk from sources
beyond the two States. Therefore,
specific pooling standards for supply
plants need to be included in the order
in the event such a plant in the future
should supply milk for this market to

such an extent that it should participate
in the marketwide pool.
The record of this proceeding shows

that Class I utilization for 1987 and 1988
~ was about 80 percent or more for all

months of these two years. For 1987, the
month having the lowest Class 1
utilization was May (80.8 percent) and
the month having the highest Class I
utilization was October (88.5 percent).
For 1988, the month having the lowest
Class ] utilization was March (79.7
percent) and the month having the
highest Class I uilization was Septembe
(85.9 percent). -

In view of the high level of Class I
utilization in this market, the proposed
Class I utilization percentages for a
distributing plant and the proposed
shipping requirements for a supply plant
(60 percent during the months of August
through November and January and
February and 40 percent in all other
months) are appropriate. The
neighboring Tennessee Valley marketing
area contains the same standards.

A witness for LOS testified that
supply plants should have the right to
automatic pooling for the months of
March through June if the supply plant
was a pool plant during each of the
preceding months of July through
February. This, he said, would be
conditioned on the plant continuing to
meet the requiremants of a duly
constituted health authority. The plant
operator, he said, by written application
could request that the plant be
designated as a nonpool plant.

The LOS witness stated that with the
proposed base and excess pay period of
March through June, there would be no
need for a supply plant to meet a

" ghipping requirement. He said that
_ required shipments from supply plants
" to distributing plants located in the

- central markets during the spring

months would not be economical or
efficient.

Neither at the hearing nor in post-
hearing briefs was there any other
support for automatic pooling of supply
plants. ‘

Automatic pool plant status for supply
plants for the months of seasonally
higher milk production was not
proposed by the proponents. The fluid
requirements of distributing plants in
this market are such that supply plants,
if relied upon for milk for the future,
should be required each month to
transfer certain percentages of their
receipts to distributing plants to
participate in the order's marketwide
pool. Supply plants likely would need to
ship milk to distributing plants in this
market even during the months when
production tends to be heavier, because

during the days of peak bottling -
demand, all of the milk supply available
for this market will be needed to furnish
the needs of distributing plants.
Therefore, a supply plant's requirements
for pool status should apply on a year-
round basis.

Although this market, at the present
time, receives only direct shipped milk,
there could come a time when a
balancing plant may be needed to make
supplemental shipments. The amount of
these shipments, however, may not be in
sufficient amounts to qualify the plant
as a supply plant. The plant, however,
should qualify for pooling as long as the
cooperative has demonstrated that it is
providing the market as a whole with
substantial quantities of milk.

With respect to a balancing plant, a
cooperative should be able to move the
milk in the least costly manner whether
direct shipped or by plant transfer. In
the interest of efficiency, the
cooperative's deliveries from the farm
and/or transfers from the plant should
count as qualifying shipments in
determining whether a balancing plant
meets the minimum delivery
requirement. This alternative should
provide the cooperative flexibility in
moving its milk supplies to customers.

Milk should not be permitted to be
associated with the market merely for
manufacturing purposes because this
reduces returns to producers and
discourages the production of an
adequate supply of milk by those
producers regularly supplying the fluid
market. Therefore, it is necessary that
the pooling standards for a balancing
plant be structured to assure that milk
pooled through a balancing plant is a
part of the regular market supply. A
requirement that the plant be located in
the marketing area or in the State of
Virginia, along with a requirement that
60 percent of the cooperative's total
member producer milk be delivered to
pool distributing plants, should assure
that milk manufactured at the balancing
plant represents reserve milk supplies
for this market.

Proponents’ witness was asked why
the cooperative balancing plant
provision for the Carolina order, unlike
most other provisions of the proposed
order, was not patterned after the
Tennessee Valley order. The Tennessee
Valley order requires that a cooperative
balancing plant must be located in the
marketing area.

The witness indicated that such a
provision would preclude the pooling of
a cooperative balancing plant located in
the State of Virginia. He stated that
while he was unaware at this time of
any cooperative balancing plant or
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supply plant that might qualify as a pool
plant, he did not want to rule out the
possibility that a Virginia plarit might be
needed to process reservé milk supplies
for the Carolina market in the future.
Proponents’ concern'in that regard has
been overcome by providing that a
cooperative balancing plant may be
located in the marketing area or the
State of Virginia.

The Carolina Federal Order
Committee, representing nine
cooperative associations who are
proponents of a Federal order for the
Carolinas, excepted to the requirement
that a cooperative balancing plant be
located in the marketing area or the
State of Virginia to obtain pool status. -
They indicate they had supported at the
hearing and continue to support no -
restriction on the location of a
cooperative balancing plant,

As noted in the recommended
decision, there needs to be some
assurance that milk manufactured at the
balancing plant represents reserve milk
supplies for this market. If a need exists
for milk from an area more distant than
the marketing area or the State of
Virginia, a cooperative has the option of
qualifying a supply plant as a pool plant
by shipments from such plant.

Arguments by the Committee that no
restriction should be placed on the
location of a cooperative’s balancing
plant are without merit. Accordingly, .
their exception in that regard is hereby
denied.

As proposed and adopted, the order
should provide for a temporary upward
or downward adjustment in the total
Class I utilization percentage that a pool
distributing plant must meet each
month. Also, the order should provide
for a temporary upward or downward
adjustment of the shipping percentages
for supply plants. Such adjustments
should be made only if the Director of
the Dairy Division determines that
additional supplies are needed at
distributing plants or to prevent
uneconomic shipments of milk to such
piants. The adjustments should be
limited to 10 percentage points. Under
such an arrangement, the Director would
investigate the need for the revision of
the performance standards for
distributing plants andfor supply plants.

There is always a possibility that
temporary or emergency situations
affecting the market's supply-demand
conditions could develop fora short
time that would warrant a timely -
adjustment in these performance
standards. Absent the discretionary
authority to respond, these changes
could be accomplished only through an
amendment proceeding or by a
suspension action. Amendment

proceedings normally take considerable
time, and suspension actions often are
limited in their effects. Inclusion of

" provisions to temporarily adjust these

performance standards by up to 10
percentage points will provide more
flexibility to respond to short-run or
emergency marketing situations on a
timely basis.

The performance standards adopted
herein for the various types of pool
plants should be adequate to insure that
the milk pooled under the Carolina order
is agsociated with the market's fluid use,
They are sufficient to prevent the
development of Grade A milk supplies
and the association of such supplies
with the order solely for the purpose of
obtaining milk for other than Class I use.
The provisions are adequate considering
the proposed market’s Class I needs and
the historical utilization of producer
milk in such area.

Certain plants should be excluded
from “pool plant” status even though
they meet the pooling standards of the
order. A distributing plant that has route
disposition in this marketing area as
well as in another marketing area
should be regulated in the market in
which such plant has the greatest route
sales.

A supply plant that meets the shipping
requirements of this order and another
Federal order but which has greater
shipments to distributing plants
regulated under the other order should
be pooled under the other order. Also, a
supply plant pooled under another
Federa!l order on the basis of its
automatic pool plant status would not
be a pool plant under the Carolina order
even if such plant meets the shipping
requirement under this order.

The proposed and adopted order
language in this respect complements
the neighboring Tennessee Valley and
Georgia orders.

In addition, certain types of plant
operations that are exempt from the
pooling provisions of the order should
be specifically excluded from the order’s
pool plant definition, In that regard, the
term “pool plant” should not apply to a
producer-handler’s plant er a
governmental agency plant.

Nonpool plant. The new order should
include a definition of “nenpool plant.”
Under the order, a nonpool plant would
mean any milk or filled milk receiving,
manufacturing, or processing plant other
than a pool plant. The “nonpool plant”
definition sets forth five specific
categories of plants that cannot be pool
plants under the order. With the
exception of the producer-handler
definition, they are adopted essentially
as proposed by the arder proponents.

A definition of “nonpool plant” is
provided in the new order to facilitate
the formulation of the various order

' provisions as they apply to such a plant.

The various types of nonpool plants are”
described further hereinafter.

An “other order plant” would be a
plant that is fully regulated under
another Federal order. As such, it
cannot be a pool plant under this order.

A plant operated by a “producer-
handler”, as defined in this or any other
Federal order, would be considered a
nonpool plant. Due to the nature of the
operation, as discussed later, such a
plant is specifically exempt from pool
status.

A “partially regulated distributing
plant” also would be considered a
nonpool plant. A partially regulated
distributing plant would be a plant that
does not qualify as a pool distributing
plant, an other order plant, a producer-
handler plant, or a governmental agency
plant. Generally, such a plant would be
a distributing plant that has route
disposition in the defined marketing
area, but not to an extent that would
qualify it for pool status under the order.

An “unregulated supply plant” means
a supply plant that does not qualify as a
pool supply plant, an other order plant, a
producer-handler plant, or a
govemmental agency plant. In essence,
it is a plant that transfers milk to pool
distributing plants, but not to an extent’
that would qualify it for pool status
under the order {less than the specified
percentage of its receipts from dairy
farmers is transferred to pool
distributing plants}.

A distributing plant operated by a
governmental agency (Federal, State, or
local) would also be included among the
nonpool plants specified in the order.

A governmental agency which
operates its own dairy farm and
processing plant and distributes such
milk at a plant store, on a college
campus, or to the inmates of a
governmental institution should not be
fully regulated under the order. Such
operations are normally not a
competitive factor in the overall market.
and for this reason should not be
pooled.

Three governmental agencies whose
dairy operations would qualify as
nonpool plants under the order are
North Carolina State University at
Raleigh, Clemson University, and the
South Carolina prison operation, which
has 2 dairy herds and a processing plant
at Wateree.

The proposed “exempt plant”
definition is not adopted in this decision.
This provision would have exempted a
producer-handler plant that has monthly
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route disposition of 150,000 pounds or
less.

Handler. The impact of regulation
under an order is primarily on-handlers.
A handler definition is necessary to
identify those persons from whom the
market administrator must receive
reports, or who have financial
responsibility for payment for milk in
accordance with its classified use value.
As herein provided, the following
persons are defined as handlers under
the order:

(1) The operator of one or more pool

plants;

(2) A cooperative association with
respect to producer milk that is picked
up at the farm and delivered to a
nonpool plant as diverted milk for the
cooperative's account;

(3) A cooperative association with
respect to milk of a producer that is
picked up at the farm and delivered to a
pool plant of another handler for the
cooperative’'s account;

{4) The operator of a partially
regulated distributing plant;

(5) A producer-handler;

{6) The operator of an other order
plant from which mitk is dlsposed of in
the area; and

- {7) The operator of an unregulated
supply plant.

All of the categories of handlers listed
above, with the exception of the _
operator of an unregulated supply plant,
were proposed by the order proponents
and are common to most milk orders.
Each person who may have a reporting
requirement or may incur a financial
obligation under the order should be
designated a handler. This will assure
that all information necessary to
determine a person’s status under the
order can be readily determined by the -
market administrator. For this reason,
the operator of an unregulated supply
plant and the other persons listed above

should be defined as handlers under the -

new order.

A pool plant operator who receives
milk from-producers should be the
-responsible handler for such milk. As
. the responsible handler, such person

-should report, in the detail prescribed by
the market administrator, the quantities
of milk received from each producer and
each other source. Such operator also
should be responsible for reporting

- certain other information deemed
necessary by the market administrator

~in order to determine the utilization of
producer milk. Such handlers should be
responsible for making payments to
producers, cooperative associations and
the producer-settlement fund in
accordance with the terms of the order.

A cooperative association should be a -

handler under the order for.farm bulk

tank milk moved by the cooperative to a
pool plant or diverted to a nonpool
plant. In the case of such movements to
a pool plant, a cooperative should be the
handler for milk received for its account
from the farm of a producer that is -
delivered to a pool plant of another
handler in a tank truck owned and
operated by, or under the control of,

such cooperative. However, should there -

be a mutual agreement between the
cooperative and the pool plant operator
whereby such operator agrees to be the
handlier for the milk on the basis of
weights determined from its
measurement at the farm and butterfat
tests determined from farm bulk tank

.samples, the cooperative need not be the

handler for such milk.

Requiring a cooperative to be the
handler on milk picked up for its
account at the farm of a producer and
delivered to a pool plant provides a
practicable basis for the complete
accounting of such milk. It also
recognizes the current handling
arrangements used by the cooperatives

.operating in the market in allocating

their milk among distribuling plants.
In the event a plant operator is
receiving milk from a cooperative

association, the cooperative is the only

party that has the opportunity to
measure and sample the milk of

. individual member producers that is

received at the plant, Therefore, in the

. absence of any agreement by the plant

operator to be the handler on such milk,
the cooperative must be the responsible
handler for the milk as it leaves the
farm.

The pool plant operator’s obligation
on milk purchased from a cooperative as
a “bulk tank handler” is the same as for
producer milk received directly from the
farm of an individual producer. The
plant operator must account to the pool
for the milk according to the
classification assigned to the milk based
on the plant’s utilization. The pool plant
operator, in turn, settles with the o
cooperative on the basis of the uniform
price for the milk. Under this
arrangement, the pool plant operator is
obligated to the producer-settlement
fund, the administrative fund and the
cooperative on the quantity of milk the
cooperative delivers to such handler’s
pool plant directly from the farms of
producers. The cooperative, in turn, is
obligated to the producer-settlement
fund and administrative fund on only
that portion of milk picked up-for its
account that exceeds the quantity
delivered to pool plants.

This accounting and payment
procedure for bulk tank milk received
from a cooperative will simplify the
accounting for such milk by the pool

plant operator. It will facilitate the

-administration of the order with respect

to such items as financial responsibility, -
enforcement, and subsequent audit
adjustments that may arise. Since the
actual use of milk reflects the receiving
pool plant's operation, it is reasonable
that the responsibility for the accounting
and payment of such milk be placed
directly on such pool plant operator.

The order provides that a cooperative
could be a handler on the milk of a
producer which it diverts for its account
from a pool plant to a nonpool plant.
This Handling arrangement will facilitate

- the movement of milk not needed for

fluid use to nonpool plants for
manufacturing. It also will assist the
principal cooperatives in balancing
supplies among the several distributing
plants serving the market.

Under this handling arrangement, the
diverting cooperative would be
obligated to the producer-settlement and
administrative expense funds on the
diverted milk. Conversely, the operator
of the nonpool plant that received the
milk from the diverting cooperative
would not incur an obligation-on such
milk under the order.

This order should afford all
cooperatives in the market flexibility in
the arrangements under which they sell

milk to pool plants or dispose of reserve

supplies. If it so chooses, a cooperative
should be able to pick up the milk of
nonmember producers along with the
milk of members for delivery to a pool
plant or diversion to a nonpool plant.
This procedure will enable the
cooperative to act as the marketing
agent for a nonmember producer who
has contracted with the cooperative to
market his or her milk. Nothing in the -
order would require a cooperative to
pick up the milk of nonmember
producers. It would provide, however,
that when a cooperative does pick up’
milk of nonmember producers on trucks
under its control, it must assume varying
degrees of responsibility with regard to
such milk, depending on the handling.
arrangements made.

The Capper-Volstead Act provides the
criteria by which cooperative
associations are determined to be
qualified cooperatives under the
Agricultural Marketing Agreement Act.
With the adopted handler definition, the
new order would be consistent with that
provision of the Capper-Volstead Act
which recognizes that cooperatives
“may deal in the products of
nonmembers” -and which limits such
dealings to-amounts not greater in value
than those “handled by it for members.”

Producer-handler. The order should
exempt “producer-handlers” from the -
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pricing and pooling provisions of the
order. The producer-handler definition
of the Tennessee Valley milk order, with
some modification in the quantity of
fluid milk products that may be acquired
from other sources, is typical of the
producer-handler definition in Federal .
milk orders in the southeastern United -
States and should be adopted herein.
Under proponents’ producer-handler
proposal, operations disposing of more -
than 150,000 pounds-per month of fluid
milk products that had both production
" and processing facilities would be
limited to disposing of fluid milk
products directly to consumers through
home delivery retail routes or through a
retail store located on the same property
as the milk processing plant in order to

qualify as a producer-handler. Any other

type of distribution would resultina

disqualification of producer-handler

status, which proponents claimed would
recognize those points in the marketing
channel where a pricing advantage over’
regulated handlers contributes to
disorderly marketing. In addition, the
proposal would prohibit a producer-
handler from having a financial interest
in any other handler or dairy farm
operation. It also would require that any
producer-handler who loses such status
meet all the conditions for such status
for a penod of one month before '
reacquiring producer-handler status. The
purpose of these conditions is to-
preclude a producer-handler from
changing its regulatory status to fit sales

. conditions or change its organizational
~ structure to gain benefits at the expense

of others. _

The proposed definition would limit a
producer-handler’s purchase of fluid
milk products from pool plants to the
- lesser of five percent of Class1 °

disposition or 5,000 pounds per month.

" In addition, the proposals would require
that producer-handlers pay the
administrative assessment that is
applicable to handlers.

It was the position of proponents that
since there are no producer-handlers
located within the proposed marketing
area, now is an appropriate time to
incorporate the proposéd producer-
handler provision as part of the
proposed order. As a part of the nonpool
plant provision,-proponents proposed an
exempt plant definition that would
exempt from the pricing and pooling
provisions those producer-handlers with
monthly route disposition.of 150, 000
pounds or less.

A significant proportion of -
proponent’s testimony was centered on
the legislative history of the Act as it
relates to the authority to regulate
handlers who sell fluid milk products
derived solely from own-farm

production. Proponents contended that
it was the intent of Congress to fully
regulate such type of handlers who are
large enough to have an impact in the -
marketplace and that only relatively
small operations were intended to be
exempt from regulation. Proponents
testified that the purpose of the Act,
which they contend is to stabilize
marketing conditions for producers, is

primarily accomplished by establishing
. classified pricing and by the pooling of

returns from the sale of milk among all
producers. They further testified that, to
the extent that unpriced milk is free to
enter the regulatory scheme, the
objective of the Act—to promote orderly
marketing—is frustrated. Furthermore,
they contend that a failure to regulate
large producer-handlers results in
nonuniform prices to handlers, which
they claim also is contrary to the
requirements of the Act. Thus, they
conclude that inequities exist between
fully regulated handlers and exempt
producer-handlers, which they contend

caused the very same market disruption

that is intended to be rectified by

Federal regulation.

Proponents maintain that the -
proposals are consistent with the intent
of Congress in that relatively small
operations would continue to be exempt
from full regulation. Also, producer- -
handlers, however large they might be,
would also be exempt from full
regulation if their sales of fluid milk

" products were not in direct competition

with those of regulated handlers.
Proponents testified that disruptive
competition would not result to the
extent that sales of large producer-
handlers are restricted to home delivery
and to sales from a plant store on the
same premises as the processing plant. -
Proponents contend, however, that to
thie extent that sales are made in the
same commercial channels used by
regulated handlers, the same regulatory
provisions should apply to producer-
handlers as to handlers. Otherwise,

- proponents contend, producer-handlers

who have a significant pricing
advantage can disrupt the marketing of -
milk to the detriment of regulated
handlers and to the producers who
supply the milk requirements of the-
market.

Proponents testified that it is .
necessary, as a result of changes in
marketing conditions, to alleviate the
potential for market disorder that may
result because of unfair competition
between regulated handlers and exempt
producer-handlers. Proponents contend
that with the trend toward fewer and

- larger producers and handlers, there is

an increasing potential for the vertical

_integration of production and processing

operations of sufficient size to be
disruptive factors in Federal order
markets.

Experience under Federal orders has
demonstrated that effective regulation
can be achieved without the full
regulation of those persons who
produce, process, and distribute
essentially only the milk ‘produced on
their own farms and who buy no milk
from other dairy farmers or plants other

. than pool plants and other order plants. .
.Such operations are basically self-

sufficient in that they rely primarily on
their own farm production and assume .

- the burden of maintaining the necessary

reserve supply of milk associated with

. their fluid milk operations in disposing

of any daily or seasonal surplus they
may produce.

As adopted herein, a producer-
handler is any person who operates a
dairy farm and a processing plant and -
who receives no fluid milk products
from sources other than such person’s
own farm production, pool plants, and
other order plants. Any such receipts
from pool plants and other order plants
during the month may not exceed the

. lesser of five percent of Class 1
disposition or 5,000 pounds per month. A

producer-handler may not dispose of
any other source milk in the form of a
fluid milk product except through the
addition of nonfat milk solids to fortify
fluid 'milk'products received from such
person’s own farm, pool plants or other
order plants. ‘
To qualify as a producer-handler, such
person must provide proof-satisfactory
to the market administrator that the care
and management of the dairy farm and
other resources necessary for such
person’s own farm production of milk
and the management and operation of

_ the processing plant are the personal

enterprise and risk of such person.
As long as the producer-handler

.retaing exempt status, the only

obligation imposed on such person by
the order is to keep records, to file
reports with the market administrator

-and to permit their verification. The
. purpose of such reports is to permit the

market administrator to verify that the
operation continues to be one of a bona
fide producer-handler. Such reports are
necessary regardless of the size of the
producer-handler operation.

Under the order, a producer-handler
must provide milk for such person’s
processing operation essentiaily only
from such person’s own-farm
production. The operations of
processors with own-farm production
who rely on other plants for substantial
supplemental supplies either in bulk or
packaged form are not significantly
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different from the operations conducted
by pool handlers. In addition; such
individuals do not assume the risk or
cost of providing a full supply for their
own needs. If such operations are not
pooled, the pool does not receive the
benefit of their Class I sales but acts as
a supply balance by carrying their
necessary reserve milk supplies.

Notwithstanding the above
conclusion, it is appropriate that
producer-handlers be permitted some
tolerance for purchasing fluid milk
products from other plants. A limitation
of the lesser of five percent of Class I
disposition or 5,000 pounds per month
on a producer-handler's purchases from
pool plants and other order plants wxll
insure agamst unintentional
involvement in regulation of producer-
handlers as a group while at the same
time deterring larger handlers with own-
farm production from evading the
pooling of such production by seeking
producer-handler status.

- Except for the limited privilege of
using receipts from other order plants as
described above, the provisions of the
order preclude a producer-handler from’
using other source milk for Class I,
except nonfat dry milk used solely to
increase the nonfat milk solids content
of the fluid milk products the producer-
handler processes. Such provisions are
necessary since a producer-handler to
gain that status for all practical
purposes must carry on a self-contained
operation. If such an individual were
permitted to reconstitute or otherwise
use other source milk as a source of
supplemental supplies, there would be
no basis for distinguishing the
operations of such individuals from the
operations conducted by pool handlers.
Furthermore, since a producer-handler is
not regulated, and therefore does not
incur a poo! obligation, it is not
appropriate that such person have
access to supplemental supplies other
than from fully regulated sources. In the
absence of such a requirement, a
producer-handler could find it
advantageous to reconstitute nonfat dry
milk, for example, and sell it in fluid
form to consumers. With nonfat dry milk
carrying only a surplus milk value,
competing regulated handlers would be
at a disadvantage on their Class I sales.

As indicated, a producer-handler's

exemption from the pooling and pricing

provisions is predicated upon the basic
self-sufficiency of the total operation.
Accordingly, no other person should be
permitted to share the risk involved with
the operation of a producer-handler's
farm or such person's plant. All
resources necessary for such person's
own farm production of milk must be

such person's personal risk. Similarly,
all risks associated with the operation of
the processing plant must be that of the
producer-handler.

Although produceér-handlers have not
been fully regulated as a general
practice, the Act provides the authority
to regulate handlers of milk to carry out
the purposes of the Act. With respect to
producer-handlers, guidelines from the
legislative history indicate that there is
authority to regulate such operations if
they are so large as to disrupt the
market for producers. However, on the
basis of the overall history of the
treatment of producer-handlers, a size
consideration, in and of itself, is not
particularly relevant to the issue. Even
large operations in relation to the
markets they serve have continued to be
exempt from full regulation.
Consequently, any decision to fully
regulate a producer-handler type
operation must be supported by
substantial evidence of the existence of
disorderly marketing that is a direct
result of producer-hand!er activity.

In the Carolina market, there are no
producer-handlers. Obviously, the
disorderly marketing that exists in the
Carolinas is not a result of producer-
handler activity. Consequently, no basis
exists for fully regulating a producer-
handler operation on the basis of this
record.

The Carolina Federal Order
Committee excepted to the Department’s
decision not to adopt their proposed
producer-handler definition. The
exception reiterates arguments they
presented at the hearing and contains no
basis for changing the Department’s
findings set forth in the recommended
decision. Accordmgly. the exception is

denied.

Producer—The term “producer”
defines those dairy farmers who
constitute the regular source of supply
for the market. The producer definition
adopted herein follows the one proposed
and supported by the order proponents.

Producer status under the order
should be provided for any dairy farmer
who produces milk approved by a duly
constituted regulatory agency for fluid
consumption as Grade A milk and
whose milk is received at a pool plant
directly from the producer’s farm or is
picked up at the farm by a cooperative
as a bulk tank handler for delivery to a
pool plant. Producer status also should
be accorded to a dairy farmer who has
established association with the market
and whose milk is diverted from a pool
plant to a nonpool plant by a
cooperative association or a pool plant
operator, either for fluid use or for
surplus disposal.

To establish a producer’s association
with the market and to insure the
marketability of such producer’s milk, it
is reasonable to require that a dairy
farmer’s milk be received at a pool plant
each month to qualify such dairy
farmer's milk for diversion to a nonpool
plant. The “touch base" requirement is
discussed more fully in the findings
dealing with the definition of “producer
milk.”

The order would provide an
exemption for producer-handler
operations and for plants operated by a
governmental agency. Since these
operations are exempt from the order's-
pricing and pooling provisions, milk
which i8 excess to the needs of such

_operators should not be treated as

producer milk when it is moved directly
from the farms of such operators to a
pool plant. Accordingly, the producer
definition adopted herein would
specifically exclude producer-handlers
and governmental agency plants. Any
such milk delivered to a pool plant from
such operations would be other source
milk.

In addition, provision must be made to
preclude the possibility of a dairy
farmer being a producer under two
orders with respect to the same milk. In
this regard, the producer definition
should exclude a dairy farmer with
respect to milk which is received-at a
pool plant under this order by diversion
from a pool plant under another order if

" the dairy farmer is a producer under the

other order with respect to such milk
and the milk is allocated to Class II or
Class III use under this order. Also, the
definition should exclude a dairy farmer
with respect to milk which is diverted to
a pool plant under another order from a
pool plant under this order if any portion
of such person’s milk is assigned to
Class I milk under the other order.

Producer milk. The “producer milk”
definition is intended to define the milk
that would be priced and pooled under
the order. The definition adopted herein,
except for the “touch base” provision,
follows the one proposed and supported
by the proponents. -

“Producer milk” would include milk of
a producer that is (1) received at a pool
plant directly from such producer by the
operator of the plant; (2) received by a
cooperative association acting as a bulk
tank bandler; (3) diverted by a
cooperative association or a pool plant
operator from a pool plant to a nonpool
plant that is not a producer-handler
plant; or (4) diverted from a pool plant
for the account of the handler operating
such plant to another pool plant.

The order should provide for
“diversions" to nonpool plants by pool
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plant operators and cooperative
‘associations. When milk is not needed
at a pool plant, it usually is diverted to a
nonpool plant where it is used to

. produce manufactured milk products.
Diversion limitations are necessary,
‘however, to insure that the pool
distributing plants in the market are
adequately supplied first. A portion of
an individual producer’s milk would
have to be received at a pool plant each

month (touch base provision) to qualify - -

the producer’s milk for diversion to
nonpool plants during the month. Also,
pool plant operators and cooperative
associations would be limited in the
total quantity of milk that they can
divert during the months of seasonally
short milk production.

As proposed and adopted, pool plant
operators and cooperative associaticns
should be permitted to divert during the
months of July through November and
January and February an amount equal
to one-fourth of the milk that is
physically received at or diverted from
pool plants as producer milk of such
handler during the month.

The order would require that each
producer’s milk be received at a pool
plant each month. This.“touch base”
provision would require that each
individual producer deliver to a pool
plant at least 2 days’ production in each
of the months of March through June
and 8 days' production in each of the
other months of July through February.

Proponents’ witness testified that
each individual producer should be
required to deliver to a pool plant at
least 4 days’ milk production in each of
the months of March through June and
10 day’s production in each of the other
months of July through February. This
requirement, he said, is necessary so as
to have some direct association between
the producer each month and a pool
plant. The witness said that without a
“touch-base” requirement milk of a
producer could be pooled without ever
having to come to a pool plant.

The spokesman for the proponent
testified that 10 days’ production is a
reasonable minimum number of days for
associating an individual producer's
milk with the marketwide pool during
the short production months. He said
that the demand for milk at distributing
plants is at its highest on Wednesday,
Thursday and Friday of each week (12
days per month}. Without a delivery
requirement for individual producers, he
said, a pool plant operator could
associate enough milk with the Carolina
pool so that the plant's utilization would
always be at the minimum permitted
under the order. He said that marketing
conditions in the proposed area support
10 days of delivery during the months of

short production. In his view, the small
amount of inconvenience and cost that
might be associated with bringing milk
of producers who are normally
associated with the proposed Carolina
order on the number of days required
would be minimal as compared to the
cost (reduction in the blend price) of
having milk associated with the order
pool to the extent that the supply plants
or distributing plants could pool milk to-
the maximum allowed and still meet the
performance requirements,

Proponents’ witness testified that the
proposed diversion limits are
appropriate for this market because
Class I utilization is expected to exceed
80 percent during the months of July
through November and January and
February. He said that such a high
utilization requires that the milk pooled
on the order during this period be
available for fluid use. Proponents’
witness said that their proposed
diversion limits will, however, permit
the efficient disposition of milk that is
not required at pool plants for fluid use.

The limits on total diversions of
producer milk to nonpool plants by a
handler should be established at a rate
that will accommodate the market's
need to efficiently dispose of milk not
needed for fluid use. At the same time, it
is necessary to assure.that milk supplies
will be available for fluid use.

Based on the record, it is concluded
that handlers’ diversions of milk to
nonpool plants should not exceed an
amount equal to one-fourth of the milk
physically received at pool plants during
the months of July through November
and January and February.

A pool plant operator, other than a
cooperative association, should be
allowed to divert any milk that is not
under the control of a cooperative that is
diverting producer milk during the
month. The total quantity of milk that
such plant operator may diveit during

any month should be limited to one-

fourth of the producer milk physically
received at such plant during the month.
Also, a cooperative association should
be allowed to divert milk for its account.
In this case, the percentage limit should
be one-fourth of the cooperative
association’s producer milk that is
delivered to and physically received at
pool plants during the month.

The record indicates that the
diversion allowance proposed and
adopted is expected to accommodate
the efficient movement of milk supplies
in excess of the market’s fluid needs by
handlers. Having set that allowance at

" an appropriate level, the individual

producer “touch-base’” standard should

be set at a minimal level in order to

allow handlers the maximum flexibility

to receive milk from producers in the
least costly manner.

Handlers should be able to move
producer supplies that are under their
control in' the most efficient manner.

- Producers supplying a particular pool

plant can be widely dispersed: Because-

- of the various farm locations, handlers

may receive milk from several farm
routes, some of which likely would be
nearer to the plant than others.
Therefore, it is more economical to
receive the milk of those producers
located closest to a handler's plant on a
regular basis and to receive the milk of
more distant producers only when their
milk is needed. On the other hand, a
handler wanting to dispose of reserve
milk would want to divert to nonpool
manufacturing plants the milk of the
distant producers more often than the
milk of those producers who are located
closest to the pool plant, assuming that
the manufacturing plant is located
further from the metropolitan centers
than distributing pool plants.

It is reasonable, however, that the
order include a minimal “touch base”
provision that would require each
producer’s milk to be received at a pool
plant each month. As indicated
previously, proponents proposed that
each individual producer deliver his
milk to a pool plant at least 4 days’ -
production in each of the months of
March through June and 10 days’ .
production in each of the other months
of July through February.

The witness for LOS proposed that
each individual producer deliver to a
pool plant at least 2 days' production in
each of the months of March through -
June and 6 days’ production in each of
the other months of July through
February. He said that the proposed
marketing area is limited in the number
of manufacturing plants that can handle
surplus milk or balance the supply for
fluid needs. The witness said that the
additional milk that is needed for fluid
use in this market from time to time is
produced in Tennessee, Kentucky and
Virginia. This, he said, should be
considered in determining the
appropriate “touch-base”. In his view,
proponents’ 10 days and 4 days
proposal, coupled with a limited
diversion provision, would result in the

" moving of distant producers to the

central market and at the same time
moving other producers located closer to
pool distributing plants back out to
manufacturing plants just to comply

with the “touch base” requirement.

It is concluded-that a 6 days and 2

.days “touch base" is more appropriate

for this market. The neighboring

_ Tennessee Valley order contains a 6
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days and 2 days “touch base” provision.
Such order also provides that the total
quantity of milk that may be diverted by
a cooperative association or proprietary

_handler may not exceed one-fourth of
the milk that was received at or diverted
from pool plants as producer milk of
such handler during months of
seasonally short production. Since the
Carolina order would likewise apply a
percentage limitation on the quantity of
milk that may be diverted to nonpool
plants as producer milk during the
months when preduction is short
relative to demand for milk for fluid use,
there appears to be no reason to require
other than a minimal producer "touch-
base" requirement during such period.
Therefore, a touch-base requirement of 6
days' production (three deliveries for
producers whose milk is picked up every
other day) each month of July through
February is reasonable. Such a standard
is adequate to establish that a producer
is eligibie to have milk diverted to a
nonpool plant during the months when
production is short relative to the
demand for milk for fluid use.

Only 2 days’ production of each
producer would have to be received at a
pool plant during the months of March
through June. This is the period when
the market's fluid needs generally would
require a lesser proportion of the
available milk supply. Thus, the 2 days’
production requirement should provide
the flexibility needed during the months
of March through June to dispose of
reserve milk supplies that are not
needed for fluid use.

The Carolina Federal Order
Committee excepted to the Department's
decision to use 6-day and 2-day “touch
base” requirements instead of the 10-
day and 4-day requirements proposed
by the Committee. They argue that the
*“touch base" requirements of the
Tennessee Valley order are not
appropriate for the Carolina market
because this market will have a higher
utilization than the Tennessee Valley
market. :

As previously noted, the requirement
that additional days of production be
delivered to pool plants to qualify the
milk of dairy farmers for delivery to
nonpool plants as producer milk could
result in uneconomic movements of
milk. If there is a need to limit the
amount of milk that may be associated
with the market by diversions to
nonpool plants, it should be
accomplished by reducing the
percentage of milk that may be diverted
as producer milk to nonpool plants.
Accordingly, the Committee's exception
to the “touch base” requirements is
hereby denied.

The order should provide a procedure
to be followed for determining pool
status of the milk if a pool plant
operator or cooperative association
diverts milk in excess of the percentage
allowance specified in the order. As
adopted herein, the excess quantity of
milk would not qualify as producer milk
and would not be priced under the
order. In such cases, the diverting
handler would be required to designate
the dairy farmer deliveries that should
not be considered producer milk. Absent
such designation, no milk diverted by
the handler would be producer milk. The
order proponents proposed this method
of identifying over-diverted milk.

The order should also provide a
method to determine which producers’
milk should not be qualified as producer
milk when a cooperative’s diversions
from a pool plant to nonpool plants
would cause such plant to lose its pool
status. In such cases, the cooperative
should be responsible for identifying
which dairy farmers’ milk would not be
producer milk. Because the cooperative
is the accountable handler to the pool
for the producers’ milk, such handler is
in the best position to identify those
producer deliveries that would not be
producer milk for purposes of assuring
continued pool status for the plant
involved.

If the cooperative fails to designate
the dairy farmers' deliveries that are to
be excluded as producer milk, no milk
diverted by the cooperative to nonpool
plants would be considered producer
milk. This procedure is consistent with
the method used to specify which dairy
farmer deliveries should not be
considered producer milk in excess of
the percentage allowance specified in
the order. .

As proposed by proponents of the
order, all diverted milk should be priced
at the location of the plant to which the
milk was diverted. Pricing diverted milk
at the location of the plant where such
milk is physically received removes the
possibility of subsidizing distant
producers when their milk is diverted to
distant manufacturing plants. This
would occur if such producers received
a blend price f.0.b. the city plant (as if
the milk had actually moved to the city)
when in fact no transportation cost to
the city had been incurred because the
milk was diverted to a manufacturing
plant located near the producer’'s farm.

Since the proposed order would allow
limited quantities of milk that are

"diverted to count as qualifying

shipments for the purposes of pooling a
supply plant, the order also should
provide for diversions between pool
plants. This will provide the technical

means under the order for milk to be
delivered by supply plant operators
directly from producers’ farms to pool
distributing plants and still count as
shipments from the supply plant. Also, it
will allow the operator of any pool plant
to divert milk supplies to another pool
plant and retain the producer milk status
and payroll responsibility for such milk.
Without this provision, a plant operator

“who wants to retain regular producers

on the plant's payroll for the entire
month would have to physically receive
the milk of such producers into the plant
(so that it will be considered “producer
milk”), then pump it back into the truck
and deliver it to the other pool plant.
Such milk would then be considered a
transfer from one plant to another with
the transferor-handler accounting to the
pool for the milk and paying those
producers as well.

This practice is obviously
uneconomic, resulting in unnecessary
and costly movements of milk. In
addition, the unnecessary pumping of
milk is damaging to its quality.
Permitting diversions of milk between
pool plants will promote the efficient
handling of milk.

In the case of diversions between pool
plants, the question arises as to whether
such diversions should be considered as
a receipt at the divertor plant, the
divertee plant, or both for the purpose of
determining whether such plants have
met the requirements for pooling under
the order. As adopted herein, such
diversions would be treated in the same
manner as transfers between pool
plants.

< The order provides that milk which is

transferred from one distributing plant
to another shall be included in the
receipts of both the transferor plant and
the transferee plant. Diversions between
pool distributing plants should be
treated in the same way.

"Milk that is transferred from a pool
supply plant to a pool distributing plant
is included in the receipts of both the
supply plant and the distributing plant.
Accordingly, diversions from a pool
supply plant to a pool distributing plant
should be considered in the receipts of
both plants.

Fluid milk products that are
transferred from a pool distributing
plant to a pool supply plant are included
in the receipts of the distributing plant
but are excluded from the receipts of the
supply plant. Diversions from a pool )
distributing plant to a pool supply plant !
should also be treated this way. 1
Other source milk. An other source

milk definition should be adopted for the
new Carolina order. In addition to milk
received from producers, a regulated
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pool plant may receive milk or miltk
products from other sources. An “other
source milk” definition will serve to
specifically identify the various
categories of such receipts.

The order proponent suggested that
the “other source milk" definition that
was adopted when a uniform milk
classification plan was provided for 39
Federal order markets on August 1, 1974,
be included in the new order. There was
no opposition to this proposal, which is
adopted.

As provided herein, “other source
milk™ would be all skim milk and
butterfat in a handler’s receipts of fluid
milk products or bulk fluid cream -
products from any source other than
producers, cooperative association
handlers, or pool plants. It also would
include a handler’s receipts of fluid
cream products in packaged form from
other plants. In addition, any milk
products {other than fluid milk products,
fluid cream products and products
produced at the plant in the same
month) from any source which are
reprocessed, converted into, or
combined with another product in a
handler’s plant during the month would
be considered a receipt of “other source
milk.” Receipts of milk products {other
than fluid milk products or fluid cream
products) for which the handler fails to
establish a disposition also would be
included under the “other source milk"
definition.

Although fluid cream products would
be Class II products and would not be
included in the order's fluid milk product
definition, bulk fluid ¢ream products
should be treated in the same manner as
fluid milk products for purposes of
applying the other source mitk
definition. This procedure will facilitate
the application of the other provisions of
the order.

Receipts of fluid cream products,
eggnog or yogurt {or any filled product
resembling such products) in packaged
form from other plants would be
considered other source milk. These
products are Class Il under the
classification plan provided for this
market. Although no handler obligation -
would apply under the order provisions
adopted herein with respect to such
receipts, it is desirable for accounting
purposes that receipts of packaged Class
II products be defined as other source
milk. This accounting technique will
preclude the recordkeeping difficulties
that might otherwise be experienced in
accounting separately for inventories
and sales of Class II products processed
in the handler's plant versus those
received at the plant in packaged form
from other plants. As provided herein,
such receipts of other source milk would

be allocated directly to the handler's
Class Il utilization, rather than being
allocated to the extent pessible to the
handler’'s lowest class of utilization as is
provided in some cases for other types
of other source milk.

The order should provide that
manufactured products from any source
that are reprocessed, converted into, or
combined with another product in the
plant be considered as other source
milk. For accounting purposes, such
manufactured products would include
dry curd cottage cheese received at a
pool plant to which cream is added
before distribution to consumers. When
used to produce cottage cheese or
lowfat cottage cheese, the receipts of

" dry curd would be allocated under the

provisions adopted herein directly to the
handler’'s Class Il utilization. No handler
obligation would apply under the order
to such receipts.

The order alse should provide that
products manufactured in a pool plant
during the month and then reprocessed,
converted into or combined with
another product in the same plant during
the same month not be defined as other
source milk. For example, assume that a
handler makes condensed skim milk
from producer milk and then uses the
condensed product in making ice cream.
It is intended under this sitvation that
the producer milk be considered as
having been used to produce ice cream.
The condensing operation is merely one
of the steps performed by the handler in
processing ice cream from raw milk.

Any disappearance of manufactured
milk products for which the handler fails
to establish a disposition would be
considered other source milk. It is
reasonable that each handler be
required to account for all milk and milk
products received or processed at the
‘handler's regulated plant. Otherwise, a
handler with inadequate records may
have an opportunity to gain a
competitive advantage over competitors
who properly account for all of their
receipts of milk and milk products.
Specifying any unexplained
disappearance of manufactured milk
products as other source milk will
contribute to a uniform application of
the regulatory plan to all handlers.

Filled milk. Filled milk should be
defined as any combination of nonmilk
fat (or oil} with skim milk (whether
fresh, cultured, reconstituted, or
modified by the addition of nonfat milk
solids), with or without milk{at, so that
the product (including stabilizers,
emulsifiers, or flavoring) resembles milk
or any other fluid milk product, and
contains less than 6 percent nonmilk fat
(or ail}.

This definition and the treatment
afforded such products under the order
are consistent with the provisions and
treatment of filled milk adopted in the
Assistant Secretary's decision for alt
Federa! orders issued October 13, 1969
(34 FR 16831). Official notice was taken
of the 1969 decision at the hearing held
April 17-20 and April 24-25, 1989, for
this market. The record evidence ~
indicates that the findings and
conclusions of the 1969 decision are
equally applicable under current
marketing conditions in the proposed
marketing area.

Cooperative association. A definition
of “cooperative association” should be
adopted as suggested by the order
proponents. '

As provided herein, a cooperative
association means any cooperative
marketing association of producers
which the Secretary determines, after -
application by the cooperative
association: 4

(a) To be qualified under the
provisions of the Act of Congress of
February 18, 1922, as amended, known
as the “Capper-Volstead Act”; and

(b) To have full authority in the sale of
milk of its members and to be engaged
in making collective sales of, or
marketing milk or milk products for, its
members.

Defining such an organization of
producers will facilitate the formulation
of the various other order provisions as
they apply to such an association of
producers.

(b) Classification of Milk

The statutory authority for Federal
milk orders specifies that an order shall
classify milk in accordance with the
form in which or the purpose for which
the milk is used. As proposed by .
proponents, the order should provide for
three classes of utilization.

The products included in Class I milk
and sold in the proposed marketing area
for fluid consumption are required to be
produced in compliance with the
inspection requirements of a duly
constituted regulatory agency. This is in
contrast to the absence of such
requirements for manufactured dairy
products such as butter and hard
cheese. Because of the extra cost of
getting high-quality milk produced and
delivered to the market in the condition
and quantities required, it is necessary
to establish a separate class for such
milk to which a price above the
manufactured milk price may be
applied. The higher price for Class I milk
must be at a level which, together with
the prices applicable to other classes,
will yield a “uniferm” price that will
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encourage production of milk to meet |
- the fluid requirements of the market.
Class I milk should include all skim
milk.and butterfat disposed of in the
- form of milk, skim milk, lowfat milk,.
- milk drinks, buttermilk, filled milk, and
milkshake and ice milk mixes containing
less than 20 percent.total solids. Skim
milk and butterfat disposed of in any
_such product that.is flavored, cultured, . .
- modified with added nonfat milk solids,
.concentrated (if in a consumer-type . .
.. package), or reconstituted likewise

. should be classified as Class I milk.
Such classification should apply _
whether the products are disposed of in
fluid or frozen form.

Skim milk disposed of in any product.
described above that is modified by the
addition of nonfat milk solids should be
Class I milk only to the extent of the
weight of the skim milk in an equal
volume of an unmodified product of the
same nature and butterfat content.

Class I milk should not include skim
milk or butterfat disposed of in the form
of evaporated or condensed milk (plain

or sweetened), evaporated or condensed

skim milk (plain or sweetened), formulas
especially prepared for infant feeding or
dietary use that are packaged in
hermetically sealed glass or all-metal
containers, any product that contains by
weight less than 8.5 percent nonfat milk
solids, or whey., '

Each product designated herein as a
Class I product would be considered a
“fluid milk product” as defined in the
order. In addition to these fluid milk
products, Class I milk would include any
skim milk and butterfat not specifically
accounted for in Class II or Class III,
other than shrinkage permitted a Class
11I classification.

As provided, skim milk or butterfat
disposed of as filled milk in fluid form
shall be classified as Class I milk. This
classification is identical to the
treatment of filled milk in all Federal
order markets. The basis for the uniform
treatment of filled milk under this and

“all other Federal orders is set forth in
the earlier findings concerning the
definition of filled milk.

Class Il milk should include products

which are made from surplus Grade A - - .

milk and which compete in a national

market with similar products made from

- manufacturing grade milk. These '
products include cheese {other than
cottage cheese, lowfat cottage cheese,

- and dry curd cottage cheese), butter, any
milk product in dry form {(such as nonfat
dry milk), any concentrated milk
product in bulk, fluid form that is used
to produce a Class III product, and
evaporated or condensed milk (plain or
sweetened) and evaporated or
condensed skim milk (plain or

sweetened) in consumer-type packages.
Class III milk also should.include any

-product not specified in Class I or Class

I -

An intermediate class, Class II, should
apply to certain products which can
command a higher value than Class IlI
products, but which must be
competitively priced below Class I in
order to compete with non-dairy
substitute products or manufactured .
dairy products that can be usedin
making Class Il products. Class Il milk .
should include skim milk and butterfat

_disposed of in the form of a “fluid cream

product,” eggnog, yogurt, and any
product containing 6 percent or more
nonmilk fat (or oil) that resembles one of

. these products. As defined in the order,

*“fluid cream product” means cream

* (other than plastic cream or frozen

cream), sour cream, or a mixture
(including a cultured mixture) of cream
and milk or skim milk containing 9
percent or more butterfat, with or
without the addition of other
ingredients.

Class II milk should also include bulk
fluid milk products disposed of to any
commercial food processing '
establishment at which food products

" (other than milk products and filled

milk) are processed and from which
there is no disposition of fluid milk
products or fluid cream products other
than those received in consumer-type
packages. In addition, it should include -
milk used to produce cottage cheese,
lowfat cottage cheese, dry curd cottage
cheese, milkshake and ice milk mixes
containing 20 percent or more total
solids, frozen desserts, frozen dessert
mixes, and certain other products as
specified in the order.

The classification scheme adopted
herein was proposed by the order
proponents and is identical to the |
uniform classification plan contained in
many of the other Federal order
markets. The plan was based on
exhaustive hearings held on this issue in

- 1971 for 39 markets. The final decision

on the uniform classification plan was -
issued February 19, 1974 (39 FR 9012).
Official notice was taken of this )

‘decision at the hearing held April 17-20

and April 24-25, 1989, for the Carolina
market. It contains a detailed discussion
of the classification issue. Official notice
also was taken of the Assistant

Secretary's decision issued July 17, 1975
" (40 FR 30119), which modified certain

provisions originally adopted in the 39-
market decision. )

Proponents testified that this
classification system {as modified in
1975) would be fully appropriate for the
proposed order. Adoption of the uniform
classification plan in this new order will

coordinate these essential provisions
with.the same provisions under most
other orders.

The record evidence indicates that the
findings and conclusions of the above-
mentioned decisions are equally
applicable under current marketing.
conditions in the proposed marketing
area. o :

Classification of shrinkage. The
Carolina order should contain™ -
provisions for classifying skim milk and

‘butterfat in shrinkage. The shrinkage -

provisions adopted herein are similar to
the shrinkage provisions now providéd
in'most orders. o

Total plant shrinkage should be
prorated between (1) those kinds of
receipts on which the Class III shrinkage
limitations apply, and (2) other receipts,
principally other source milk in the form
of fluid milk products requested for
Class II or Class HI use. To the extent _
that the quantity of shrinkage prorated
to the first category exceeds the ’
established Class III limit, the excess
should be classified in Class I.

The shrinkage provisions provided
herein recognize that shrinkage
normally varies with the type of

"handling involved. More loss is usually

experienced in plant processing than in
merely receiving milk for delivery to
another handler. Thus, with respect to
milk picked up at producers’ farms and
delivered to a plant, a Class III
shrinkage allowance of 0.5 percent for
such milk is provided.

A Class III shrinkage allowance of 1.5
percent to cover milk lost in processing
is provided for the pool plant operator.
This provides a total of 2 percent Class
III shrinkage allowance for such milk

. from producers in the receiving and

processing operations.

The total shrinkage allowance
applicable to a pool plant operator
depends upon whether the plant-

.operator purchases the milk at farm .

weights and tests or at plant weights

.. and tests. The provisions allow the plant

operator up to 2 percent shrinkage in
Class III if the milk is purchased on the
basis.of weights determined at the farm .
and butterfat tests determined from farm
bulk tank samples. In this case, there is
no shrinkage allowance for a
cooperative association handler who
may have delivered the milk from the
farm to the pool plant. '
As provided herein, when bulk milk is
transferred to another plant, the
shrinkage allowance to the transferor
handler would be reduced at the rate of
1.5 percent of the quantity transferred.
This is similar to provisions now
applicable under most orders.
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In the case of milk diverted from a
pool plant to a nonpool plant, a
shrinkage allowance in Class Il of 0.5
percent would be provided the diverting
handler if the operator of the plant to
which the milk is diverted purchases:
such milk on the basis of weights and.
tests determined at the plant. i the milk
is purchased at farm weights and tests,
no shrinkage allowance would apply for
the diverting handler. This same
procedure would apply to cooperative
bulk tank deliveries to pool plants when
similar handling is involved.

This division of the 2 percent
shrinkage allowance, both in the case of
deliveries from cooperative bulk tank
handlers to plants and for transfers
between plants, has been found
practical and has been well accepted in
Federal order markets where it now
applies. Shrinkage should be accounted
for on an individual plant basis in the
case of a handler operating more than
one pool plant under the order. This
procedure will promote plant efficiency
in the Carolina market.

Classification of milk transferred or
diverted to other plants. Some fluid milk
products or fluid cream products may be
disposed of by regulated handlers to
other plants. It is necessary, therefore, to
provide specific rules so that the
classification of such movements may
be determined under this order.

Under the adopted classification plan,
fluid cream products would be classified
as Class I products. If such products are
transferred to another plant in packaged
form, the skim milk and butterfat
contained therein should be classified as
Class II milk since these items are
moved in final form. The classification
of fluid cream products when disposed
of in bulk form, however, is
determinable only by following the
movement of the bulk product to its
subsequent use. Thus, it is necessary
that fluid cream products that are
transferred in bulk from a pool plant to
another plant be classified in a manner
similar to that used in classifying
transfers of bulk fluid milk products.

Some skim milk or butterfat may be
transferred in the form of a fluid milk
product or a bulk fluid cream product
from a poo! plant to another pool plant.
Such transfers should be classified as
Class I milk unless both handlers
request the same classification in
another class in their monthly reports to
the market administrator and sufficient
Class Il or Class III utilization is
available at the transferee plant after
the allocation of its receipts of other
source milk. If the shipping plant
received other source milk in the form of
nonfat dry milk, for example, during the
month, the skim milk and butterfat so

transferred should be classified soas to -
allocate the least possible Class 1

utilization to the other source milk. If the

shipping handler received other source
milk from an unregulated supply plant or
an other order plant, the transferred -
quantities, up to the total of such

. receipts, should not be Classtto a

greater extent than would be applicable
to a like quantity of such other source
milk received at the transferee plant.

Transfers from a cooperative bulk
tank handler to the pool plant of another
handler should be assigned
classification pro rata with producer
milk received at the plant.

The provisions governing transfers
between pool plants described herein
will contribute to obtaining the best
possible utilization of producer milk.
Such provisions will tend to insure that
producer milk used in Class I will not be
classified in a lower class when
interplant shipments involve a pool
plant with receipts of other source mitk.

" Unless such gafeguards are provided, a

high-utilization plant could be used as a
conduit for assigning milk obtained from
nonpool sources for manufacturing
purposes to a higher utilization (at the
expense of producer milk} than it would
receive by direct delivery to the plant at
which it is actually utilized.

Skim milk or butterfat may be
transferred or diverted from a pool plant
or an other order plant in the form of a
fluid milk product or transferred from a
pool plant to an other order plant in the
form of a bulk fluid cream product. The
classification of such transfers or
diversions should apply only to the skim
milk and butterfat in excess of any
receipts at the pool plant from the other
order plant. :

The order should provide for the
diversion of milk to other order plants
for Class II or Class III use. Such
provisions will foster the efficient
handling of surplus milk in the market
by permitting the disposal of such milk
directly from farms to manufacturing
plants in other markets, rather than
having such intermarket movements
limited to the more expensive method of
transferring milk from one plant to
another. With the safeguards adopted
herein, returns to producers in the
market to which the milk is diverted will
not be affected by the processing of this
surplus milk in their market since the
diverted milk will continue to be pooled
in the Carolina market.

Fluid milk products transferred or
diverted to other order plants and bulk
fluid cream products transferred to such
plants will be classified in accerdance
with the classes to which such milk is
allocated under the other order. If
information concerning the

classification of transfers and diversions
is not available to the market
administrator in time to compute
handler pool obligations, such transfers
should be classified in Class I, subject to
adjustments when the information is
available. In addition, the order should
provide that if the other order provides
for a different number of classes than
the Carolina order, skim milk and
butterfat allocated to a class consisting
primarily of fluid milk products shall be
classified in Class I and skim milk and
butterfat allocated to other classes shall
be classified as Class UI milk. The order
aiso provides that if a fluid milk product
is transferred to an other order plant
and such product is not defined as a
fluid milk product under the other order,
classification of such transfer shall be in
accordance with the classification
provisions of this order.

The order should prescribe a method
for classifying the skim milk and
butterfat in transfers from a pool plant
to a producer-handler or in transfers or
diversions from a pool plant to a )
governmental agency plant. If such skim
mitk and butterfat are in the form ef 2
fluid milk product, such transfers should
be classified as Class I milk. As
described elsewhere in this decision,
such a classification is necessary to
assure that producers are not burdened
with maintaining reserve supplies
associated with the Class I sales of such
operations.

Skim milk and butterfat in the form of
bulk fluid cream products transferred
from a pool plant to a producer-handler
or a governmental agency plant should
be assigned to the extent possible to the
receiving plant's Class Il use, and then
to Class II use. If the producer-handler
or governmental agency plant does not
have enough utilization in these classes
to cover such transfers, any remaining
transfers should be classified as Class 1
milk. i

The order also must prescribe a
procedure for classifying transfers or
diversions to a nonpool plant that is not
an other order plant, a producer-handler
plant, or a governmental agency plant.
Builk fluid milk products transferred or
diverted and bulk fluid cream products
transferred should be classified as Class
I milk unless a lower classification is
requested and the operator of the
nonpool plant makes available to the
market administrator books and records
for the purpose of verifying the receipts
and utilization of milk and milk products
at the nonpool plant. To determine such
lower classification, the nonpool plant’s
utilization must be assigned to its
receipts of milk from various sources.
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Under the adopted assignment .
-priorities, the first step is to assign the
nonpool plant’s Class I utilization to its
receipts of packaged fluid milk products
from all federally regulated plants. Such
receipts should receive first priority on
the nonpool plant's Class I use since all
orders provide that such packaged
transfers from a pool plant to an
unregulated nonpool plant shall be
classified as Class I milk. Thus, any
Class I route disposition of the nonpool
plant in the Carolina marketing area,
and any transfers of packaged fluid milk
products from the nonpool plant to
Carolina pool plants, would be assigned,
first, to the nonpool plant’s receipts of
packaged fluid milk products from °
plants fully regulated under the Carolina
order and, second, to any such
. remaining packaged receipts from plants
fully regulated under other Federal
orders.

A similar asmgnment of any such
remaining disposition (i.e., the aforesaid
Class I route disposition and transfers of
packaged fluid milk products) then
. would be made to the nonpool plant's
receipts of bulk fluid milk products from
pool plants and other order plants. Any
other Class I disposition of packaged
fluid milk products from the nonpool
plant, such as route disposition in
unregulated areas, would be assigned to
.any remaining unassigned receipts of
packaged fluid milk products at the
nonpool plant from plants fully
- regulated under any Federal order.

After these assignments, any Class 1 .
use at the nonpool plant that is
attributable to the Class I allocation at a
Federal order plant of fluid milk
products transferred in bulk from the
. nonpool plant to the regulated plant
would be assigned. Such use would be
- assigned first to the nonpool plant’s

remaining unassigned receipts of fluid
milk products from plants fully regulated
under the Carolina order and second to
any such remaining receipts from plants
fully regulated under other orders. -

Any remaining unassigned Class I
utilization at the nonpool plant then
-would be assigned to the plant's receipts
of Grade A milk from dairy farmers and
unregulated nonpool plants that are
determined to be regular sources of
Grade A milk for the nonpool plant. Any
remaining unassigned receipts of fluid
milk products at the nonpool plant from
plants fully regulated under any order
would be assigned to any of the nonpool
plant’s remaining Class I-utilization,
then to its Class III utilization, and then.
to its Class II utilization.

Following these assignments, any
receipts of bulk fluid cream products at
the nonpool plant from pool plants and -
other order plants would be assigned to

--the nonpool planf's remaining
- unassigned utilization in each class.

Such assignment would be made in
sequence beginning with the lowest
class.

In determining the classification of .
any transfers or diversions from a pool
plant to a nonpool plant, the utilization
of any transfers from the nonpool plant
to another unregulated nonpool plant
also must be established. In this case,
the same assignment priorities just
outlined should apply also at the second
nonpool plant.

The method herein provided for
classifying transfers and diversions to
nonpool plants accords equitable

- treatment to order handlers and also

gives appropriate recognition to
handlers in other regulated markets in
the classification of milk transferred to a
common nonpool plant. Giving highest
use priority to dairy farmers directly
supplying a nonpool plant recognizes
that they are the regular and dependable
source of supply of milk for fluid use at
such plant. The proposed method of
classification will safeguard the primary
functions of the transfer and diversion
provisions of the order by promoting
orderly disposal of reserve supplies and
in assuring that shipments to-nonpool
plants will be classified in an equitable
manner.

Allocation of receipts to utilization.
Because the value of producer milk is
based on its classification, the Carolina
order must provide a procedure for -
assigning a handler’s receipts from
different sources to the handler's
utilization for the purpose of
establishing such classification.

The order proponents testified that the:
.system of allocating handlers' receipts

to the various classes should be the
same as that adopted in the Assistant
Secretary’s decision dealing with the
classification, allocation and pricing of
other source milk issued July 7, 1964 (29
FR 9110), commonly known as the

-“compensatory- payment"” decision.’

- The *compensatory payment"
decision dealt with the issue of
integrating into each order's regulatory -

.plan milk which is not subject to

classified pricing under any order and
receipts at pool plants from other order
plants. The decision established a
procedure for allocating over a pool
plant's total utilization the receipts at
the plant from all nonpool sources and
for making payment into the producer-
settlement fund on unregulated milk
allocated to Class 1.

Proponents’ representative testified
that the method developed for all

. Federal milk marketing orders as
-discussed in the 1964 decision is

appropriate in the proposed marketing

area and will coordinate these
regulations with respect to the treatment -
of unregulated milk and other order milk

- with comparable regulations under other .

Federal orders. ,

The aforesaid decision sets forth the
standards for dealing with unregulated
milk under Federal orders and the
system of allocation to be included in all
orders, It describes the appropriate
treatment of other order milk received at
pool plants that is used for coordinating
the applicable regulations on all

. movements of milk between Federal -
- . order markets. This record indicates that

the findings and conclusions of the
aforesaid decision are equally
applicable under current conditions in
the proposed marketing area.

The order also provides that handlers
using certain types of other source milk
(whether in the form received or in
reconstituted form) in the processing of
Class II products be permitted to have
such other source milk allocated directly -
to their Class II uses. Under the
classification plan provided herein, such
other source milk to which direct
allocation could apply would be limited
to milk products (such as nonfat dry
milk and condensed milk or skim milk)
that are not fluid milk products or fluid
cream products.

Handlers rely largely on producers for
a regular supply of milk for the products
herein included in Class II. The major
use of other source milk in making these
Class II products is the addition of
nonfat dry milk to cream products,
mainly half and half, and to skim milk
being used for the manufacture of
cottage cheese. On occasion, when
producer supplies are short, handlers
also may reconstitute nonfat dry milk
for cottage cheese production.
Condensed milk or skim milk may be
similarly used. Handlers choosing to use
such other source milk in this way
should be permitted to have such milk
allocated directly to their Class Il
utilization rather than allocated first to :
any Class III utilization they may have. -

It is not intended that the Class II -
outlet for producer milk necessarily be
reserved for local producers. This use
class merely recognizes that some
additional value attaches to producer
milk used by regulated handlers in the
Class II products. Pricing this milk at a
level above the Class III price serves
also to reduce the burden on the Class ]
price of attracting a supply of producer
milk for the Class I market. It is not
intended that producer returns be
enhanced for the purpose of also .

-attracting a full supply of producer milk-. .

for handlers’ Class II uses. Accordingly,
no obligation to the pool {commonly
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known as a compensatory payment)
would be imposed on any other source
milk which regulated handlers may use
in Class II or in any Class II products
that may be distributed in the market by
nonpool plants, either directly on routes
or'through pool plants.

As long as the Class Il price for
producer milk remains in proper
relationship with the cost of alternative
supplies, it i3 not expected that this
direct allocation of nonfluid other source
milk to Class II will induce handlers to
use other source milk in preference to
producer milk for processing Class II
products. Under the adopted Class II
price, producers would represent in
most circumstances the most
economical source of milk for Class I
use. As indicated elsewhere, this would
be so with respect to the alternative use
of nonfat dry milk, the type of other
source milk most commonly used in
Class II products.

Nonfat dry milk has certain
advantages for handlers that producer
milk cannot provide. It can be added
easxly to milk or milk products to-
increase their nonfat milk solids content.
Also, its storability permits-handlers to
have a concentrated form of nonfat milk
solids on hand at all times for
emergency use. Nevertheless, the higher
cost of nonfat dry milk relative to
producer milk would tend to limit its use
to only those situations where the
nonfat dry milk has a distinet processing
advantage for handlers.

No provision should be made for the
direct allocation of a handler’s Class II
utilization of other'source milk received
in fluid form. Unlike the handling of
. nonfat dry milk, it would not be unusual
for a handler to commingle receipts of
fluid other source milk with receipts of
producer milk. In this circumstance, it
would not be possible to know just how
much of the other source milk may have
been used in the processing of a Class II
product. The difficulty which a handler
would have in demonstrating the actual
use of fluid other source milk in a Class
Il product, and the administrative
difficulty in verifying such claimed use,
warrants the allocation of such milk to
Class L

It should be noted that the order
would provide for the specific allocation
to a handler’s Class II and Class III
utilization of any receipts of bulk fluid
milk products from any ether order plant
or an unregulated supply plant for which
the handler requests a Class H or Class

III classification. Such receipts would be '

allocated to the extent possible first to
the handler’'s Class III utilization and
then to his Class II utilization. This
would be the case even if a Class II

classification were requested by the -
handler.

The attached order provides that, in
the case of a multiple-plant handler,
each of the handler’s pool plants shall -
be considered separately for purposes of
allocating receipts to utilization. In
accordance with the “compensatory
payment” decision referred to earlier,
however, certain receipts of milk from
unregulated supply. plants and other
Federal order plants are to share in
varying degrees with local producer
milk in the receiving handler’s Class I
utilization at all of the handler’s pool
plants combined. The order, therefore,
provides a procedure whereby the milk
from unregulated supply plants and
other order plants is classified on the
basis of the handler's total system, but
is assigned to classes at the pool plant
of actual receipt. Under this procedure,
the situation may arise where there is
not enough utilization in a specific class
at the plant of actual receipt to which

. such other source milk must be assigned

(as determined from receipts and
utilization of a handler’s entire system)
In this case, an accountmg technique is
used for increasing the utilization in
such class at the plant of actual receipt
and making a corresponding reduction
in the same class at one or more of such
handler’s other pool plants in the
system. This technique, however, does
not change the amount of milk to be

" accounted for at each plant or the
. classification of milk within the

handler’s entire system.

One of the witnesses testifying for
Coburg Dairy.proposed that the
provisions of the Carolina order be
modified with respect to the charge
imposed upon a handler that uses a non-
fluid milk product to produce a fluid
milk product. The charge proposed for
the Carolina order is the difference
between the Class I price and the Class
III price.

Coburg’s witness-indicated that with
the assignment of other source milk to

Class Il and the imposition of a rate of -

payment at the difference between the
Class I and the Class I1I price, the total
cost to a handler for a fluid milk product
reconstituted from a non-fluid milk
product will, under normal
circumstances, exceed the price set
under the Federal milk order. This
occurs because the costs associated
with the manufacture, marketing, and
transporting of the non-fluid milk -
product also accrue to the handler.

. The witness proposed two alternative
methods of equating the cost of
reconstituted milk with the cost of milk
obtained from producers in the local
market. One alternative would allow for

the reclassification in the market of
origin of the non-fluid milk product used
to reconstitute the fluid milk product as
an option for the handler who can

- establish the source of the non-fluid milk
‘product as an other order plant. The -

second alternative would be to base the
rate of payment on the difference _
between the market price of the nonfat
milk solids.and the Class I value of such
solids in the market of origin.

Coburg's witness also indicated that
recognition should be given to the
likelihood that if reconstitution takes
place today, it will be from concentrated
milk manufactured by a reverse osinosis
process. He noted that such
concentrated milk product is classified
as Class II milk in most Federal milk
orders. He contended that if the  °
concentrated milk product were
reconstituted into a fluid milk product, a
charge at the difference between the
Class III price and the Class I'price

- would not be appropriate.

The reconstitution charge adopted in
the Carolina order is the same as the
one applicable in most other Federal
milk orders. Thus, if the reconstitution
charge were modified in the Carolina
order, there. would not be uniformity of
classification of the reconstituted milk
product with other Federal milk orders.
It is concluded, therefore, that a.
reconstitution charge at the difference
between the Class Il and the Class I

_price should apply in the Carolina order

until such time that this issue can be
reviewed on a national basis.

Classification of end-of-month
inventory. The order should provide for
the classification of inventory on hand
at the end of the month. Fluid milk
products in either packaged or bulk form
that are in a handler’s end-of-month
inventory should be classified as Class
Il milk. Ending inventory of fluid cream
products, eggnog, and yogurt, when held
in bulk form, likewise should be
classified in Class III. Such products
held in packaged form at the end of the
month should be classified as Class II
milk. ’

Inventories classified in Class i
should be subject in the following month
to reclassification in a higher class, as
determined through the allocation of
receipts to utilization. A charge to the
handler at the difference between the
Class I price for the preceding month
and the Class I or Class Il price, as
applicable, for the current month would
apply to any reclassified inventory.

Because of the regulatory treatment
being accorded certain other source
milk, it i3 necessary that fluid cream
products, yogurt and eggnog on hand in
packaged form at the end of the month
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be classified in Class I, the class of
expected ultimate use, rather than in
Class lII as would be the case for ending
inventories of such products in bulk
form. The higher classification will
accommodate the treatment adopted
herein whereby such products that are
received at a pool plant in packaged
form and disposed of in the same
packages would be permitted to “pass
through” the plant without any pool
obligation or down-allocation. In this
connection, the ending Class II
inventory, as Class Il inventory on hand
at the beginning of the next month,
would be allocated in such month
directly to the handler’s Class II
utilization.

For the first month the order is in
effect, a slightly different classification
of inventory must apply. Beginning
inventories of fluid cream products in
packaged form normally would be
allocated directly to a handler’s Class II
utilization. Such allocation assumes that
the products were priced at the Class II
price in the preceding month. Since this
would not be the case for the first month
under the new order, such inventories
should be allocated in the first month to
the extent possible to Class 111, as in the
case of inventories of fluid milk
products and bulk fluid cream products.
A reclassification charge should apply
in the following month if a higher
classification results.

(c) Pricing of milk. In order to promote
and maintain orderly marketing
conditions for the Carolina market,
minimum class prices for producers
should be established at levels that
reflect economic conditions affecting the
market supply and demand for milk.
Such prices should result in returns to
producers that will encourage a supply
of milk sufficient to meet the fluid needs
of the market, plus a reserve to provide
for daily and seasonal fluctuations in
demand.

The Class I price must not be so high
as to attract unneeded supplies to the
market. On the other hand, the price
should be high enough to encourage the
production of an adequate quantity of
high-quality milk required for the
fluctuating daily and seasonal fluid
needs of the market.

The Class II price should be high
enough above the manufacturing milk
price to compensate producers for at
least a part of the cost of delivering
Grade A milk to regulated handlers for
cream products, cottage cheese, ice -
cream, and related items for which
handlers want Grade A milk.

The Class III price must be fixed at a
level that will insure that milk produced
in excess of the Class I requirements of
the market can be processed into Class

III products and disposed of in '
competition with similar products from
unregulated manufdacturing plants.

The class prices and uniform producer
prices for milk should be announced on
a per hundredweight basis. Because the
order would not establish different
values for butterfat in each class, the
class prices would not be announced for
a particular butterfat content of milk.
Uniform prices to producers, however,
would be announced on a 3.5 percent
butterfat basis, and handlers would be
required to pay producers for their milk
at the uniform price adjusted by a
butterfat differential to reflect any
variation from 3.5 percent in the
butterfat content of their milk. These
provisions are consistent with such
provisions widely applicable throughout
the Federal order system.

Class I price and in-area location
adjustments. The Class 1 price for the
Carolina market should be computed by
adding a Class I differential of $3.08 to
the “basic formula price” for the second
preceding month. The Class 1 price
applicable at specific locations within
the marketing area should be
determined by adjusting the announced
Class I price by the location adjustment
established for the zone in which a plant
is located. The in-area zones and
applicable location adjustments are
defined as follows:

Northwestern Zone—Minus 15 cents
($2.93)

North Carolina Counties: Alexander,
Alleghany, Ashe, Avery, Buncombe,
Burke, Caldwell, Cherokee, Clay,
Graham, Haywood, Henderson, Jackson,
McDowell, Macon, Madison, Mitchell,
Rockingham, Stokes, Surry, Swain,
Transylvania, Watauga, Wilkes, Yadkin
and Yancey.

Base Zone—No Adjustment ($3.08)

North Carolina Counties: Alamance,
Anson, Cabarrus, Caswell, Catawba,
Chatham, Cleveland, Davidson, Davie,
Durham, Forsyth, Franklin, Gaston,
Granville, Guilford, Halifax, Iredell, Lee,
Lincoln, Mecklenberg, Montgomery,
Moore, Nash, Northampton, Orange,
Person, Polk, Randolph, Richmond,
Rowan, Rutherford, Stanly, Union,
Vance, Wake and Warren.

South Carolina Counties: Abbeville,
Anderson, Cherokee, Chester,
Greenville, Greenwood, Lancaster,
Laurens, McCormick, Oconee, Pickens,
Spartanburg, Union and York.

Southeastern Zone—Plus 15 cents
($3.23)

North Carolina Counties: Beaufort,
Bertie, Bladen, Brunswick, Camden,
Carteret, Chowan, Columbus, Craven,

Cumberland, Currituck, Dare, Duplin,
Edgecombe, Gates, Greene, Harnett,
Hertford, Hoke, Hyde, Johnston, Jones,
Lenoir, Martin, New Hanover, Onslow,
Pamlico, Pasquotank, Pender,
Perquimans, Pitt, Robeson, Sampson,
Scotland, Tyrrell, Washington, Wayne
and Wilson.

South Carolina Counties: Aiken,
Allendale, Bamberg, Barnwell, Beaufort,
Berkeley, Calhoun, Charleston,
Chesterfield, Clarendon, Colleton,
Darlington, Dorchester, Dillon,
Edgefield, Fairfield, Florence,
Georgetown, Hampton, Horry, Jasper,
Kershaw, Lee, Lexington, Marion,
Marlboro, Newberry, Orangeburg,
Richland, Saluda, Sumter and
Williamsburg.

The basic formula price should be the
average pay price for manufacturing
grade milk at plants in the States of
Minnesota and Wisconsin. The price for
milk used for fluid purposes in the
market has a direct relationship to the
prices paid for milk used for
manufacturing purposes. The
Minnesota-Wisconsin price, or “M-W"
price, used in determining the price for
Class I milk gives appropriate
consideration to the economic factors
underlying the general level of prices for
milk and manufactured dairy products.
It is used as the basic formula price in
all Federal order markets and is equally
appropriate for use in the Carolina
order. The differential over
manufacturing milk prices is necessary
to reflect the added cost of meeting
quality requirements in the production
of milk for fluid use and the cost of
moving it to market.

Proponents of the order proposed that
the Minnesota-Wisconsin manufacturing
milk price be the basic formula price
each month. This price is an average of
prices paid at a large number of
manufacturing plants in the two States.
Plant operators report the total pounds
of manufacturing grade milk received
from dairy farmers, the total butterfat

ccontent, and the total dollars paid to

dairy farmers for such milk f.o.b. the
plant. These prices are reported on a
current basis. The “M-W" price is
announced by the Department for each
month on or before the 5th day of the
following month.

The proponents of the order proposed
that the base zone include the
metropolitan areas of Raleigh, Durham,
Greensboro, Winston-Salem, and -
Charlotte, North Carolina, as well as

" Greenville, South Carolina, where no

location adjustment would apply. The
proposed in-area zone pricing system
would have a minus 15-cent adjustment
to the northwest, a plus 15-cent
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adjustment to the southeast, and a plus
30-cent adjustment in the southern zone.
The southern zone would include the
South Carolina counties of Allendale,
Beaufort, Berkeley, Charleston, Colleton,
Dorchester, Hampton and Jasper.

Proponents’ witness testified that a
$3.08 Class I differential should apply in
the base zone, which is the major
population corridor of the proposed
marketing area. The $3.08 Class 1
differential, he said, is the same as
contained in the Georgia Federal order
for the Atlanta and Athens areas. He
said that the $3.08 Class I differential is
31 cents higher than the differential for
Bristol, Virginia, and Kingsport and
Knoxville, Tennessee, under the
Tennessee Valley Federal order. The
witness said that the $3.08 Class I
differential is 5 cents higher than the
Class I-differential applicable at
Washington, DC, under the Middle
Atlantic Federal order.

The spokesman for proponents
testified that the proposed graduated
pricing system covers a marketing area
of approximately 250 miles and reflects
a location adjustment rate of about 2
cents per hundredweight per 10 miles.
He said that the proposed pricing
structure will provide the proper
balance between adequate milk supplies
and the necessary alignment of prices,
not only with nearby and adjacent
Federal order areas, but also among
handlers located within the'proposed
Carolina marketing area.

At the hearing, opposition testimony
to the proposed pricing zones was
presented by the Commissioner of
Agriculture for South Carolina, Regis
Milk Company (Regis), Coburg Dairy
{Coburg) and Edisto Milk Producers
Association {(Edisto).

The Commissioner of Agriculture for
South Carolina expressed the view that
only two pricing zones should apply to
South Carolina and that the southern
zone should be eliminated. The witness
for Regis, which is located in
Charleston, South Carolina, testified
that there should be only one zone for
South Carolina. He said that Regis sells
about 90 percent of its packaged milk in
the proposed southeastern and base
zones. The proposed plus location
adjustment for the southeastern zone, he
said, would put their operation (in the
‘southern zone) at about a one to two
cent per gallon disadvantage with
distributing plants located in the
southeastern zone.

The President of Coburg testified that
Coburg, which is in Charlesion, South
Carolina, distributes packaged milk
. throughout most of South Carolina and
into Savannah, Georgia. He said that if
the Department believes that a location

adjustment is necessary in South
Carolina, the proposed southeastern and
southern zones should be combined into
one zone with no more than a 10-cent
higher price than the base zone. The
proposed northwestern zone, he said,
should be combined with the base zone.
The witness said that the proposed plus
30-cent location adjustment for the.
southern zone would be disruptive to
Coburg. Milk distribution, he said, is
dominated by large grocery chains with
warehouses and some of these grocery
chains have distributing plants located
in the proposed lower-priced zones.

Another witness for Coburg testified
that location adjustments have done
little to move bulk milk from productlon
areas to metropolitan centers in recent
years, but continue to help align
minimum prices among competitors
regulated by different Federal milk
orders. In his view, location adjustments
for South Carolina would not be
appropriate, in part, because South
Carolina has been without zone pricing
and competition with distributing plants
to the south and east is minimal. He said
that Coburg does not compete with any
distributing plant to the east or south of
Charleston. Charleston, he said, is the
main distribution area for Coburg and
that its nearest competitor under
another Federal order is located about
200 miles southwest of Charleston and
that they compete in the Savannah,
Georgia, area. The witness said that the
proposed southeastern and southern
zones should be combined and that the
price should be $3.18, which is the Class
I price applicable to the central zone of
the Georgia order. He said that Coburg
receives about 75 percent of its milk
supply from farms located within 75
miles of its plant. These farms, he said,
are located within the proposed plus 15-
cent location adjustment zone. The
witness said that Coburg pays the same
price to its supplier (Edisto) as is paid
by other buyers of milk from producers
located in the central South Carolina
area.

The witness for Edisto testified in
support of Coburg’s position. He said
that the order proponents’ proposed
zoning in the short-run may benefit
Edisto. However, in the long-run he
believes that Edisto’s milk supply would
not be as attractive to Coburg. He said
Edisto then would have to incur higher
hauling costs to move their milk
production to more distant plants.

This decision provides for three
pricing zones rather than the proposed
four pricing zones. The proposed
southeastern and southern zones are
combined into one zone, the -
southeastern zone, with an apphcable
plus 15-cent location adjustment.

Proponents of a higher price for the
southern zone have not made a case for
the proposed pricing on the basis thata
higher price is needed to obtain a milk
supply for plants in the Charleston area
or to align Class I prices in the southern.
zone with a neighboring Federal order
market.

There is no indication on this record

‘that handlers located in the proposed

southern zone are paying any more for
milk than their competitors who are
located in the proposed plus 15-cent
location adjustment zone. Furthermore,
if supplemental milk supplies are

needed by one of the plants at
Charleston, South Carolina, the plants
should be able to procure a milk supply
at no greater cost than a plant located at
Goldsboro, North Carolina, which is
located within the proposed plus 15-cent
location adjustment zone. In that regard,
it is noted that the Charleston plants are
located nearer to alternative milk supply

" locations in the Knoxville, Tennessee,

area or Asheville, North Carolina, area
than the Goldsboro plant. (The
Household Goods Carrier Bureau, Guide
No. 13, of which official notice is taken,
indicates that the highway mileages
from Knoxville to Charleston and
Goldsboro are 362 and 384, respectively,
and from Asheville to Charleston and
Goldsboro are 257 and 279,
respectively.)

A plus 15-cent location adjustment for
plants in the southeastern zone {a $3.23
Class I differential) also provides
reasonable alignment with the $3.38
Class I differential applicable at the
Savannah, Georgia, plant that is
regulated under the Georgia order. The
distsnce between Charleston and
Savannah according to the mileage
guide officially noticed is 105 miles.

The pricing structure provided under
the 3 zones should result in an adequate
milk supply for the various pepulation
centers of the two States. The pricing
zones increase from the northwest to the
southeast in recognition that
supplemental milk supplies for the
Carolinas are obtained primarily from
dairy farmers in Kentucky and
Tennessee. The 15-cent incremental
increases from zone to zone should
result in an adequate milk supply for
plants in the 3 zones. The prop’osed zone
pricing should make dairy farmersin.
Kentucky and Tennessee indifferent as
to. whether their milk is delivered to
plants in the northwestern zone, the

. base zone or the southeastern zone by .

providing additional compensation to
them for the added cost of transporting
their milk to the progressively more
distant plants in the marketing area.
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The Carolina Federal Order
Committee excepted to the Department's
decision to combine the proposed
“Southern” and “Southeastern™ zones
into a single zone. They indicated that
milk to meet the needs of Charleston,
South Carolina, handlers must be
obtained from supplies located in other
price zones to the west and/or
northwest.

The arguments presented in the
exception were also presented at the
hearing. Accordingly, such arguments
were fully considered in formulating the
recommended decision to combine the
proposed “Southern” and
“Southeastern” zones into a single zone.
The exception to combining the two
zones is hereby denied.

Out-of-area location adjustments. The
Class I price at plant locations outside
the marketing area should be the base
zone price plus or minus the following
location adjustments:

(1) For a plant located within the
Tennessee Valley Federal order
marketing area, except Kentucky and
West Virginia counties, the adjustment
should be minus 31 cents;

{2) For a plant located within the State
of Florida, the adjustment should be a
plus 50 cents;

(3) For a plant located outside the
marketing area and the areas specified
in paragraphs (1) and (2) above and
south of a line extending through the
southern boundary of the State of
Tennessee and east of the Mississippi
River, the adjustment should be the
adjustment applicable at Anderson,
North Augusta, or Hardeeville, South
Carolina, whichever city is nearest;

(4) For a plant located outside the
area specified in paragraph (1) above
and in the State of Virginia, the
adjustment should be the adjustment
applicable at Reidsville, Roanoke
Rapids, or Elizabeth City, North
Carolina, whichever city is nearest; and

(5) For a plant located outside the
marketing area and the areas specified
in paragraphs (1), (2), (3), and (4) above,
the adjustment should be minus 2.5
cents for each 10 miles or fraction
thereof (by the shortest-hard-surfaced
highway distance as determined by the
market administrator) that such plant is
from the nearer of the city halls in
Greenville, South Carolina, or Charlotte
or Greensboro, North Carolina.

The out-of-area location adjustments
provided herein should reasonably align
any plant that might be pooled on the
Carolina Federal order with nearby

. Federal orders. For a plant located in
one of the Tennessee counties included
in the marketing area of the Tennessee
Valley Federal milk order, the out-of-
area adjustment provided herein results

in the same Class I price such plant
would have if regulated under the
Tennessee Valley order. A plant located
in the State of Florida would have the
same Class I differential under the
Carolina order that a plant located in
the Upper Florida marketing area would
have under the Upper Florida order. For
plants located in Georgia or Virginia
(exclusive of the Virginia counties in the
Tennessee Valley marketing area), the
location adjustment applicable at such
plants would be based upon the location
adjustments at the nearer of certain
selected cities in South Carolina and
North Carolina, respectively. In general,
such pricing should result in a Class 1
price equivalent to the handler's nearest
competitor located in the Carolina
marketing area.

For plants located outside the State of
Virginia and in areas north of the
southern boundary of Tennessee (except
the Tennessee counties in the Tennessee
Valley marketing area} and west of the
Mississippi River, the location
adjustment rate should be 2.5 cents per
hundredweight per 10 miles from the
nearer of (Greenville, South Carolina, or
Charlotte or Greensboro, North
Carolina. Such rate is the same as the
rate used in the two adjoining Federal
order markets for pricing milk received
at plants located quite some distance
from the marketing area. Accordingly,
the 2.5-cent rate should be appropriate
for this market.

Location adjustment credits. In
conjunction with its pricing proposal,
proponents of the order proposed that a
pool plant transferring fluid milk
products in bulk form for Class 1 use to a
pool distributing plant at which a higher

Class I price applies be accountable for .

such products at the higher price
applicable at the transferee plant. Under
the proposal, however, the transferor
plant would receive a location
adjustment credit against the higher
price equal to the difference between
the Class I differentials applicable at the
two plants. This is intended to
encourage the movement of milk to
market center for Class I use.

When the operator of a supply plant
located in an outlying area ships milk to
a distributing plant where a higher Class
I price is applicable, the supply plant
operator cannot pay both the higher
price and the transportation costs for
hauling the milk to the distributing plant.
Thus, a lower Class I price is needed at
the supply plant location to reflect the
cost of moving the milk to the
distributing plant. Such price reductions,
however, reduce the total value of the
pool. In addition, if supply plant milk
replaces local milk going to a
distributing plant for Class I use, this

further reduces the total pool value.
Thus, shipments from outlying supply
plants to distributing plants should be
made only when such shipments are
necessary to meet the fluid milk needs
of distributing plants.

" Therefore, the limitations on location
adjustment credits proposed are
adopted. These provisions limit the
amount of location adjustment credit on
the transferee plant’s Class I sales that
remain after subtracting receipts of milk
from producers, cooperative bulk tank
handlers and packaged fluid milk
products from other pool plants.
Unnecessary transfers are further
discouraged by the provision which
gives priority in receiving credits to
transferor plants located nearest the
transferee plant. The adopted location
adjustment provisions complement the
zone price structure as a means of
encouraging the movement of bulk fluid
milk products to centers of demand for
Class I use. However, the provisions do
not give price credits to cover
unnecessary hauling of milk between
pool plants for other than Class I use. -

To accommodate the intent expressed
by proponents, the location adjustment
credit provisions that were set forth in
the notice of hearing have been modified
accordingly.

Class HI price. The Class Ill price
should be the basic formula price for the
month, as proposed by the order
proponents.

Reserve milk disposed of in
manufactured product uses should be
priced at a level that will result in the
orderly disposition of the excess
supplies. Establishment of a price too
high to clear the market of milk excess
to fluid requirements would interfere
with the orderly marketing of milk for
both processors and producers. Fixing a
price too low would encourage handlers
to associate additional supplies with the
market simply to obtain low-cost milk
for manufacturing uses.

The Minnesota-Wisconsin price is the
best available indicator of the value of
milk used in butter, nonfat dry milk and
cheese, which are usually the last-resort
.uses for surplus milk. The M-W price is
an average of the prices being paid by
processors of these products who are
meeting the competitive test of the
unregulated marketplace. Use of the M-
W pay price series for the Carolina
market will provide consistency
between this order and other Federal -
order markets which also use the M-W
price series as the basic formula price
for pricing Class Ill milk. In addition, it
achieves parity between regulated and
unregulated plants since it provides the
regulated manufacturer with essentially
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the same margin for processing as is
experienced in the unregulated market.

Class II price. The order should
provide that the market administrator
shall announce on or before the 15th of
the month a Class II price that is to be
effective the following month. The Class
II price for the month should be the
Minnesota-Wisconsin (M-W) price for
the second preceding month, as adjusted
by an “updating” formula, plus a Class II
differential computed from a 12-month
moving average of past Class II
differentials. To the extent that the
announced Class II price without
adjustment for any prior month is less
than the Class I price for such month,
such difference would be included in
computing subsequent months’ Class II
price. )

For example, the Class II price for
January would be announced on
December 15th. On February 5, the
January Class Il price would be
announced. If the January Class II price
was less than the Class Ill price for
|anuary, that difference would be
included in computing the Class II price
for March, which would be announced
on February 15. Thus, handlers would
pay essentially a Class II price that
would be floored by the Class IIl price.
However, if the Class II price is less
than the Class III price, the adjustment
to reflect this difference would not be
returned to producers until they receive
payment for milk produced in the
second succeeding month.

The procedures adopted are patterned
after those that were provided for 29
markets in a final decision issued July 8,
1981, and published in the Federal
Register on July 14, 1981 (46 FR 36151)
and a 14-market final decision issued
August 17, 1982, and published in the
Federal Register on August 25, 1982 (47
FR 37187). In addition, the procedures
adopted herein incorporate the
modifications contained in an interim
decision issued November 8, 1989, and
published November 15, 1989. These
changes are based upon a hearing held
on August 23, 1989, at Alexandria,
Virginia, to consider changing the
manner in which the Class II milk price
is determined and announced in 39
Federal milk orders and the proposed
Carolina milk order.

To achieve the foregoing, the order
should provide for a “basic Class I
formula price” for the month, which
would be the order’s basic formula price
{i.e., the M~W price) for the second
preceding month plus or minus an
amount computed from the “updating”
formula. In essence, a tentative estimate
of the M-W price for the preceding
month would be derived from the
mechanics of the updating formula. This

would permit the Class Il price to be
based on selected dairy industry data
for that month rather than for the second
preceding month.

The updating formula would
determine first the amounts by which
the gross values of milk used to
manufacture cheddar cheese and butter-
nonfat dry milk for the first 15 days of
the preceding month are greater than or
less than the respective values of such
milk for the first 15 days of the second
preceding month using yield factors
provided by the Dairy Price Support
Program. Thus, the relative proportions
of milk used in Minnesota and
Wisconsin combined in the manufacture
of cheddar cheese and butter-nonfat dry
milk would be determined from data
reported by the Department. From the
foregoing data, a weighted average of
the changes in gross values per
hundredweight of milk would be
computed.

The Class II price for the month would
be the basic Class II formula price for
the month plus a differential that would
be the amount by which a 12-month
moving average of the basic formula
price plus the 10-cent Class II
differential of the order exceeds a 12-
month moving average of the basic
Class II formula price. This should result

. in a Class I price that on the average

exceeds the Class III price by a 10-cent
differential. )
The basic Class II formula price and

the Class II price weuld be computed by

the Dairy Division, AMS, and
transmitted to the market administrator
on or before the 15th day of the
preceding month, enabling the market
administrator to announce by that time
the Class II price for the following
month. The adoption of the proposal for
advance notice of the Class Il price is a

- reasonable means of assisting handlers

in the marketing of milk. Handler
witnesses said that the dairy industry is
somewhat unique in that regulated
handlers process and sell products
without knowing the cost of the raw
milk. This practice makes it difficult, if
not impossible, to adjust resale prices to
changes in ingredient costs. To them,
this is an unwarranted and unnecessary
situation which creates undue business
risks and other difficulties without any
real benefit to others.

The provision for advance pricing
under the Carolina order will contribute
to more orderly marketing for the
processors of Class Il products.
Handlers will be in a better position to
plan their processing and marketing
with advance knowledge of their raw
milk costs. Also, the advance pricing
procedure will enable handlers to
establish and adjust resale prices of

Class II products more currently relative
to the changes in raw milk costs.

The procedure provided herein for
announcing a Class II price for a month
on or before the 15th day of the previous
month is identical to the procedures
adopted for the 29 markets in the final

-decision of July 8, 1982, and, with some

exceptions, to a 14-market final decision
issued August 25, 1982. The above
procedures as modified by the interim
decision on changing the manner in
which the Class II milk price is
determined and announced {54, FR
47527) are appropriate for the Carolina
order. The market administrator would
announce publicly on or before the 15th
day of each month a Class Il price for
the following month. Such price would
be provided to the administrator of the
Carolina order by the Dairy Division
and would be determined from the
method of computation specified in the
order. ’

As provided in the attached order, the
announced Class II price for the month
would be the sum of the following price
components: (A) The basic Class II
formula price; and (B} the Class II
differential.

A. Basic'Class II formula price. The
basic Class II formula price, which
would be used in computing the Class I
price that is announced for the month,
would be determined by the Dairy
Division, AMS, on or before the 15th day
of the preceding month. Under the
formula provided herein, it would be
computed by increasing or decreasing
the M-W price of the second preceding
month by an amount that reflects
changes in the gross value of milk used
to produce cheddar cheese (including
returns from whey fat and whey solids-
nonfat), butter, nonfat dry milk and
edible whey powder during the first 15
days of the preceding month compared
to the first 15 days of the second
preceding month. The gross value of
milk used to produce these products
would be determined by multiplying the
price of each product by a yield factor
which represents the pounds of product
that results from the manufacture of a
hundredweight of milk. The yield factors
used in the formula adopted herein
would be those that are used under the
Dairy Price Support Program for
determining similar gross values.
Whenever the yield factors are changed,
the new yield factors would be used in
the formula beginning with the effective
date of the announced support price or
announced purchase prices.

The yield factors used under the Price
Support Program are for milk of average
butterfat content of 3.67 percent, while
prices under the Federal milk order
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program are announced for milk
containing 3.5 percent butterfat. Milk
containing higher proportions of
butterfat yield more pounds of product
per hundredweight of milk than does
milk containing-a lower butterfat
content. However, using the price
Support Program yield factors in the
adopted formula should not appreciably
affect the basic Class II formula prices.
Only changes in gross values of milk
-from one month to another would raise
or lower the basic Class II formula price.
Those changes in gross values of milk
should not be much different whether
they are based on milk containing 3.67
percent butterfat or 3.5 percent butterfat.

The product prices that are used in the
formula adopted herein would be those
that are reported and published each
week by the Dairy Division, AMS. The
butter price would be that of the
Chicago Mercantile Exchange for Grade
A (92-score) butter. The cheddar cheese
price would be that of the National
Cheese Exchange for cheddar cheese in
40-pound blocks. The nonfat dry milk
price would be the average price per
pound (using the midpoint of any price
range as one price) for high-heat, low-
heat and Grade A nonfat dry milk for
the Central States production area. If
any of these nonfat dry milk prices are
not reported at some future date, the
price used in the formula would be the
average of the remaining prices that are
reported. The price for whey powder
would be the average price per pound
(using the midpoirt of any price range as
one price) reported for edible whey
powder (nonhygroscopic) for the Central
States production area.

Based on yield factors used currently
under the Price Support Program, a
hundredweight of milk used to produce
cheddar cheese yields.10.1 pounds of
cheddar cheese 0.25 pounds of butter
and 5.5 pounds of whey powder. Prior to
the Food Security Act of 1985, under the
Price Support Program, the price of
whey powder increased the gross value
of milk used to produce cheddar cheese
only to the extent of the portion of the
price of powder that exceeded 12.5 cents
per pound. This was because the
processing cost of drying the whey into
powder was 12.5 cents. If the price of
whey powder were less than 12.5 cents
per pound, the processing costs would
be absorbed in the price of cheddar
cheese. If the price of exceeded 12.5
cents, only that portion of the price that
exceeded 12.5 cents would contribute to
the gross value of milk.

A Federal Register document
published on July 22, 1986 (51 FR 26254),
containing a determination of the -
current Class Il price in 39 Federal

orders is officially noticed. The
document points out that because of
recent changes in the Price Support
Program, the processing cost and yield
factor for edible or dry whey are no
longer being determined under that
program and thus are not available for
use under the Federal orders. The
changes stemmed from the Food
Security Act of 1985, which precludes
the use of any market value of whey in .
determining the purchase price for
cheese under the Price Support Program.
The document notes that the use of a
whey value in computing the basic Class

" II formula price in the 39 orders is

needed. The document also points out
that equivalent pricing factors were
adopted for this purpose in a
determination issued January 29, 1986,
and published February 4, 1986 (51 FR -
4374). The determination issued July 14,
1986, and published July 22, 1986 (51 FR
26254}, states in part as follows: :

“It is therefore ordered that a whey
processing cost of 12.5 cents per pound
and a yield factor of 5.5 pounds continue
to be used as equivalent factors
determining any positive whey value in
computing the basic Class II formula
price under the above-named orders,
effective upon issuance of this
determination”.

Accordingly, in the formula adopted
herein, the gross value of a .
hundredweight of milk used to produce

cheddar cheese would be the sum of the ,

following computations:

1. The average daily price per pound
of cheddar cheese during the first 15
days of each respective month would be
multiplied by 10.1. The National Cheese
Exchange meets on Friday morning for
trading in cheddar cheese. Generally,
the prices reported for each session
establish the prices of cheddar cheese
sold by the dairy industry during the
following week. When Friday is a
holiday, the exchange meets on a
Thursday morning. In the formula
adopted herein, a price reported by
Friday (or Thursday) would be applied .
to that day plus each workday of the
following week prior to the day the
Exchange meets. When there are
workdays in a month that precede the
first Friday of the month, the last price
reported in the previous month would be
applied to each such workday-that
precedes the first Friday. A workday

would be each Monday through Friday,. .
_except national holidays. This definition

of workday would apply also to the
other product prices described in the .
following paragraphs. During a week
that the Exchange does not meet, the
prices applied for the following week

.would be the last Exchange price that

wag established.

.2. The average daily price per pound
of butter during the first day of each
respective month would be multiplied
by 0.25. The Chicago Mercantile
Exchange also meets on Friday morning
for trading in butter. When Friday is a
holiday the Exchange meets on a
Thursday morning. In the formula
adopted herein, a price reported by
Friday. (or Thursday) would be applied
to that day plus each workday of the
following week prior to the day the
Exchange meets. When there are
workdays in a month that precede the
first Friday of the month, the last price
reported in the previous month would be
applied to each such workday that
precedes the first Friday. During a week
that the Exchange does not meet, the
price applied for the following week
would be the last Exchange price that
was established.

3. The average daily price per pound
of edible whey powder during the first
15 days of each respective month would
be reduced by 12.5 cents and any
amount remaining would be multiplied
by 5.5. The whey powder price is
determined by the Department on
Thursday of each week and reflects the
selling price of whey powder during the
preceding seven-day period. When
Thursday is a holiday, the price is
determined on Wednesday. In the
formula adopted herein, a price
determined on Thursday (or
Wednesday) would be applied to that
day plus each previous workday through
the preceding Friday, or Thursday if the
previous Price reported had been on
Wednesday.

The gross value of a hundredweight of
milk used to produce butter and nonfat
dry milk would be determined in the
following manner. The yield factor
presently used by the Price Support
Program indicates that one
hundredweight of milk yields 4.48
pounds of butter and 8.13 pounds of

. nonfat dry milk. Thus, the average daily

butter price per pound during the first 15
days of each respective month, as
determined by the method described in
(2) above, would be multiplied by 4.48.
Added to this value would be the
value of milk used to produce nonfat dry
milk. This would be computed by
multxplymg the average of the daily

. :prices per pound of high-heat, low-heat

and Grade A nonfat dry milk during the
first 15 days of each respective month
by 8.13. As with the whey powder
prices, the prices of nonfat dry milk are
determined on Thursday of each week
and reflect the selling prices of nonfat
dry milk during the preceding seven-day
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period. When Thursday is a holiday, the
price is determined on Wednesday. In
the formula adopted herein, the average
of the prices of the high-heat, low-heat
and Grade A nonfat dry milk
determined for Thursday (or
Wednesday) would be applied to that
day plus each previous workday through
the preceding Friday, or Thursday if the
previous price reported had been on
Wednesday. As described previously, if
any of these nonfat dry milk prices are
not reported at some future date, the
price used in the formula would be the
average of the remaining prices that are
reported.

The next computation in the formula
adopted herein determines the amounts
by which the gross values of milk used
to produce cheddar cheese and used to
produce butter-nonfat dry milk during
the first 15 days of the preceding month
exceed or are less than the respective
gross values during the first 15 days of
the second preceding month. This would
be done by subtracting the respective
gross values during the first 15 days of
the second preceding month from the
respective gross values during the first
15 days of the preceding month.

The quantity of milk used to produce
cheddar cheese in the States of
Minnesota and Wisconsin greatly
exceeds the quantity used to produce
butter-nonfat dry milk. Accordingly, the
changes in gross values described in the
previous paragraph should be weighted
by the relative proportions of milk used
to produce cheddar cheese and butter-
nonfat dry milk in these two States. This
would be done by converting the
quantity of American cheese (cheddar
cheese accounts for over 70 percent of
all American cheese) and separately, the
quantity of nonfat dry milk produced in
the two States combined, as reported
and published by the National
Agricultural Statistics Service of the
Department into the respective milk
equivalents {i.e., dividing the two-State
quantity of American cheese produced
by the 10.1 yield factor for cheddar
cheese and dividing the corresponding
quantity of nonfat dry milk produced by
its yield factor of 8.13). The percentage
that the milk equivalent for each
separate product is of the total for the
two products combined would be
multiplied by the respective change in
gross values, as described in the
" previous paragraph, to determine a
weighted change in gross values for milk
used to produce cheddar cheese and
used to produce butter-nonfat dry milk.
The weighted changes in gross values
would be combined and this combined
value would be used to adjust the
second preceding month's M-W price. If

the combined value for the 15 days of
the preceding month eéxceeds the
corresponding value for the second
preceding month, the adjusted M-W
price would be increased. If it is lower,
the adjusted M~W price would be the
basic Class II formula price for the
month,

B. Class Il differential. In the formula
adopted herein, the Class II differential
would be an amount added to the basic
Class II formula price for each month to
yield a Class II price. It would be
computed on or before the 15th day of
the preceding month for use in
determining the announced Class I1
price for the month. The differential
would be the amount that the average
M-W price during the most recent 12-
month period plus the current Clags I
differential of the order exceeds the
average basic Class Il formula price
during the same 12-month period.

Butterfat differential. The order
should have a producer butterfat
differential equal to .115 times the
average wholesale price for Grade A
(92-score) bulk butter per pound at
Chicago, as reported by the Department
for the month. This differential was
proposed by the order proponents and is
common to most other Federal milk
orders.

At the hearing, a witness on behalf of
Milkco, Inc., Hunter jersey Farms and
Dairy Fresh, Inc., testified in opposition
to the Proposed use of a factor of .115 in
computing the butterfat differential. The
spokesman said that for years in North
Carolina and South Carolina, the
butterfat differential has been based on
the average wholesale price for Grade A
(92-score) bulk butter per pound at
Chicago times .1. He said that the
proposed .115 factor would make it more
costly for handlers to dispose of excess
cream at various times during the year.

The witness testifying about
marketing conditions in South Carolina
estimated that the difference in the
computation of the butterfat differential
cost South Carolina dairy farmers about
$400,000 per year. The witness testifying
about marketing conditions in North
Carolina estimated that the use of a
factor of .115 would add 4 to 6 cents per
hundredweight to producer pay prices.

A butterfat differential reflects the
incremental value of milk containing
more or less butterfat than the standard
announced level. Weighted average and
uniform prices under the order will be
announced for milk containing 3.5
percent butterfat. Milk containing less
than 3.5 percent butterfat will be worth
less than the 3.5 percent price, while
milk testing above 3.5 percent will be
worth more than the announced price.

This adjustment will insure equitable
payments reflecting such variations in
butterfat content of milk delivered by
individual producers.

The butterfat differential adopted
herein is the same as provided in two
decisions to adopt uniform classification
provisions in 39 markets. (These two
decisions have previously been noticed.)
Since the classification provisions of
those decisions are adopted herein, it is
appropriate to provide also for the same
butterfat differential. This is clearly in
line with order proponents’ intent in this
regard.

With regard to a proposal by a
representative of 3 handlers that the
butterfat differential be established by
multiplying the Chicago butter price by a
factor of .1, such modification is denied.
If such modification were adopted, the
value of butterfat and skim milk in the
Carolina market would not be aligned
with such values under neighboring
Federal order markets. As previously
noted, the proposed modification also
conflicts with providing a classification
for milk in the Carolina market that is
consistent with the classification of milk
in most other Federal milk orders.

Use of equivalent prices. If for any
reason a price or pricing constituent
needed by the market administrator in
administering the order is not available,
the market administrator is authorized
by the order to use an equivalent price
or pricing constituent as determined by
the Secretary. Including such provision
in the order will leave no uncertainty
with respect to the procedure to be
followed in the absence of any data
customarily used and thereby will
prevent interruption in the operation of
the order.

(d) Distribution of proceeds to
producers. Marketwide pooling of
producer returns should be provided in
the order as the means of distributing
among producers the proceeds from the
sale of their milk. Such pooling method
will assure each producer supplying the
market a proportionate share of the
market's total Class ] sales.

The record indicates that 23 fluid milk
plants will most likely qualify for
pooling under the new order. Most of
these plants, if not all, are expected to
have very high levels of Class I
utilization. There are few Class Il
products produced in this market.
Nevertheless, there will be some
differences in utilization among the
plants because of the production of
Class II products such as ice cream and
cottage cheese. A marketwide pool will
facilitate the orderly marketing of
producer milk by removing disruptive
competition by producers for the high



25644

Federal Register / Vol. 55, No. 121 / Friday, June 22, 1990 / Proposed Rules

Class I use outlets. Under individual
handler pooling, the type of operations
conducted at a plant would be a -
determining factor in the price the plant
could pay its producers compared to
other plants.

A marketwide pool also will make it

_ possible for producer associations and

. pool plant operators to divert any
weekly or seasonal reserves of milk to
ronpool plants and maintain continuous
producer milk status for such dairy
farmers if their milk is needed to fulfill
the year-round requirements of the
market. This poolmg technique will
assist further in apportioning among all
producers the lower returns from
reserve milk in excess of the market's
fluid requirements. In the absence of

- marketwide pooling, this burden would
vary by individual plants and groups of
producers,

A marketwide pool thereby will
contribute to market stability and the
maintenance of an adequate and
dependable supply of producer mllk at
reasonable prices.

Computation of uniform pnce A key
feature of marketwide pooling is the
computation of prices to pay producers.
Under the order adopted herein, which
includes a seasonal base-excess plan, a
weighted average price wouldbe =~ -
computed each month. During the
months of July through February, the -
weighted average price would be the
uniform price and would be used to pay
producers. Essentially, such price is the
welghted average value of all of the milk
in the pool. It would be computed by
adding together the classified use value
{or total pool obligation) of all of the
handlers in the market. This total value
is then divided by the amount of milk in
the pool to arrive at a “umform price”
for producers.

In the months of March through June,
uniform prices for base and-excess mitk
would be computed by the market
administrator. During each of these
months, each producer would be paid on
the basis of the producer’s deliveries of
base and excess milk. The findings on
the base-excess plan descnbmg the
computation of the uniform prices for
base and excess milk and the
computation of an individual producer's
base are found in a subsequent section
of this decision.

In order to compute the uniform price -
or prices, the market administrator must
first receive a report of receipts and
utilization from each of the handlers in
the pool.

Under the proponent cooperatives®
proposed order, handler reports of
receipts and utilization would have to
be received by the market administrator
by the 6th day of each month.

Proponents’ witness said that a
reporting date of the 6th was needed to
provide the market administrator with
sufficient lead time to receive all of the
reports, compute the marketwide pool-
and announce the uniform price or
prices by the 10th day of éach month,
Two witnesses, representing several
handlers who would be fully regulated -
under the proposed order, stated that

. the dates included in the proposed order

would not provide handlers sufficient
time to accumulate the data necessary .
to file their reports of receipts and
utilization. They proposed that the 7th
rather than the 6th day be used as the
reporting date.

The order should provide that a
handler’s report of receipts and
utilization i8 due on or before the 7th -
day after the end of each month. This
will provide the market administrator
with sufficient time to receive the
reports, review and correct them for
obvious errors, compute each handler's
value of milk and classified prices, -

compute the uniform price or prices and -

announce such price or prices by the
11th day of the month. '

Also, each handler that is required by :

section 32 of the order to report the

"aggregate quantity of base milk during

the months of March through June
should do s0 on or before the 7th day
after the end of the month rather than
the 6th. All of the other dates (for
reports, price announcements, and-
payments) specified in the order should

~ be adopted as they were proposed by

the proponents of the order.

It should be noted that the Georgia
Federal milk order also provides that the
report of receipts and utilization by
handlers is due on the 7th day of the
month and that the uniform price or * -
prices are announced by the 11th day of
the month. The Tennessee Valley
Federal milk order, however, contains a
reporting date of the 6th and a price
announcement date of the 10th, Under
the arrangements provided herein,
handlers under the new order will be
meeting about the same deadline with
respect to these reporting functions as
handlers under nearby orders. Also,
producers supplying this market will
receive their payments at about the
same time as producers located in the
same general area but who are
supplying a nearby Federal order
market.

The Carolina Federal Order

‘Committee excepted to using the 7th day

of the month as the date for filing . -
handler reports and the 11th day of the
month for the announcement of the
uniform price or prices. They point out
that the Tennessee Valley order uses the

6th and the 10th day, the same date as

. proposed by proponents of the orders.

Several handlers objected to thé use

- of the 6th day of the month for filing

reports, They indicated that such
reporting date would not provide
handlers sufficient time to submit their
report. Furthermore, exceptors provided
no clue why it is preferable to have the

- reports filed earlier than the 7th day of

the month. Accordingly, the exception to

- the use of the 7th day of the month for

filing reports and the 11th day of the
month for the anhouncement of the

uniform price or prices is hereby denied.

Producer-settlement fund.

-Marketwide pooling requires the use of

an equalization {producer-settlement)
fund which enables all handlers in the
market to pay the minimum uniform

‘price or prices to their producers.

Payment into the producer-settlement
fund would be made each month by

- each handler whose total classified use

value of milk exceeds the value of the
handler’s milk at the uniform price or
prices. Monthly payments out of the

_producer-settlement fund would be

made to each handler whose use value
is below the value of milk at the uniform
price or prices for the market. This
transfer of funds enables handlers with

. a use value below the average for the

market to pay their producers the same
uniform price or prices as handlers
whose Class I utilization exceeds the
market average. :
As proposed and adopted herein,
payments by handlers into the producer-
settlement fund would be due by the
12th day of each month so that the
market administrator could make
payments out of the producer-settlement
fund by the 13th day of each month.
Such timing will enable the market
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